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CURRENT TOPICS 


The Budget 


TuHosE who foretold that Mr. HEATHCOAT Amory would not 
electrify the country with his Budget speech have not been 
disappointed. To the legal profession only a few (even if 
we include the reduction of duty on heavy wines) of his pro- 
posals have any direct interest. He is taking one more step 
towards making house ownership more attractive by abolishing 
from Ist August next the stamp duty on conveyances where 
the consideration does not exceed £3,500 and extending the 
reduced rates of duty to a higher point in the price range: 
10s. per cent. where the consideration does not exceed £4,500, 
{1 per cent. where it does not exceed £5,250, and £1 10s. per 
cent. where it does not exceed £6,000. Moreover, on grant of a 
lease at a rent and a premium, the new reduced rates will apply 
to the premium where the rent does not exceed £50 (as 
contrasted with the present £20 rent limit for attracting 
reduced duty on the premium). Doubtless we can expect 
the customary “pile-up” of deferred completions as 
Ist August approaches, and we plead once more for an amend- 
ment of the Provisional Collection of Taxes Act, 1913, to 
enable reduced stamp duties to take effect immediately they 
are announced. The inconvenience saved to vendors, 
purchasers and solicitors would be immense in total. One 
other proposed stamp duty change must remain wrapped in 
mystery pending the introduction of the Finance Bill: it is 
proposed, says the Financial Statement, ‘‘ to modify the law 
Telating to certain instalment contracts which are at present 
liable to ad valorem duty.”’ 


Secrets of the Finance Bill 


Most of the other changes calling for mention here must 
also await the Finance Bill for elucidation. A long-standing 
grievance of salaried solicitors seems likely to be remedied by 
the proposal “to make provision for the deduction under 
Sched. E of certain professional subscriptions and_ fees.” 
If this means what we hope it means, we foresee a further 
advance by The Law Society towards its goal of 100 per cent. 
membership. The promised provision to nullify Re Beare 
(noted ante, p. 221) is included among the estate duty pro- 
posals, and for good measure the “ quick succession ’’ relief 
is to be extended to all types of property instead of being 
confined to land or a business. A more obscure estate duty 
change is the promised amendment “ where the life tenant of 
settled property purchases a reversionary interest therein 
within five years of his death.’”’ All these changes will take 
effect on deaths after 15th April, provided in the case of the 
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last-mentioned that the purchase also took place after that 
date. We can find no mention either in the CHANCELLOR'S 
speech or in the Financial Statement of legislation to right the 
injustice highlighted by Re Hodge’s Policy [1957) 3 W.L.R. 
958, but in view of the earlier Government promise on the 
point we confidently expect the Finance Bill to implement it. 
For the rest, space does not permit us to do more than welcome 
the abolition of differential rates of profits tax, for which 
there appears to us to be an overwhelming case, and applaud 
the decision to extend the time limits for income tax appeals 
and claims to relief. The proposals of particular interest to 
the practitioner aie set out in more detail at p. 289, post. 


A Mental Deficiency Decision 


WitH Harnett v. Bond (1925) A.C. 669 still, after a quarter 
of a century, very much in mind, magistrates, medical officers 
and local authorities will welcome the very clear statement of 
the law with regard to detention orders under the Mental 
Deficiency Acts contained in Re Sage {1958} 1 W.L.R. 387; 
ante, p. 250. Section 1 (1) of the Mental Deficiency Act, 1913, 
sets out the classes of persons who may be deemed to be 
defectives within the meaning of the Act—idiots, imbeciles, 
feeble-minded persons and moral defectives—with a short 
definition of each category. What is often overlooked is the 
restriction placed upon the interpretation of the section by 
subs. (2), which adds that ‘“‘ mental defectiveness means a 
condition of arrested or incomplete development of mind 
existing before the age of eighteen years whether arising from 
inherent causes or induced by disease or injury.’’ In the case 
of Sage, it was said there was no evidence before the justices 
that he had suffered from such defectiveness before the age of 
eighteen and therefore the order was made without juris- 
diction. Lorbp GopparpD disposed of this contention by 
saying : “ The prison doctor came before the justices and said 
that the applicant was a feeble-minded person within the Act. 
Assuming that that is exactly what he said . . . and we are 
invited to say that is all he said... that is only a com- 
pendious way of saying that the doctor had examined the 
applicant and had come to the conclusion that the provisions 
of the Mental Deficiency Acts applied to him and that he was 
a person who could properly be dealt with by the court under 
those Acts.”’ For all this, the restriction contained in subs. (2) 
is rarely put specifically to the doctor, and in future it would 
be well to have clear evidence on the point. Another con- 
tention made on behalf of Sage was that his parents or guardian 
had not given their consent. Lord Goddard pointed out 
that this was necessary under s. 6 of the Act where the pro- 
ceedings took the form of voluntary petition. Sage had been 
found guilty of a criminal offence and the proceedings were 
brought under s. 8, in which case no one’s consent is needed. 


Within the Letter 


ORDER 25, r. 39, of the County Court Rules provides that 
a judgment summons issued in the county court is to be 
served personally, and Ord. 8, r. 2, stipulates that where 
personal service of any document is required service shall be 
effected by delivering the document to the person to be 
served. The rules make no restrictions as to the time of day 
at which such process is to be served. In a recent case in the 
Bromley County Court, however, in which the plaintiff, a 
solicitor’s clerk, sought damages for personal injuries which 
he alleged were inflicted upon him by the defendant when he 
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(the plaintiff) attempted to serve a judgment summons upon 
the defendant at his home after 11 o'clock at night, His 
Honour Judge F. K. GLAZEBROOK said that he had little 
sympathy for the method of service adopted by the plaintiff. 
His Honour is reported as having said: ‘One must keep 
a sense of proportion. I think it is going rather far to knock 
up a man at 11.30 p.m. to serve a judgment summons.” 
Although the plaintiff was awarded {4 damages and costs it 
would seem that at least one learned judge regards the service 
of process at such a late hour as being beyond the spirit, 
albeit within the letter, of the law. 


Assault by Dog 


THE case of Plunkett v. Matchell (1958) Crim. L. R. 252 
raised some points which are both interesting and unusual. 
A watchman challenged a trespasser on a building site, and 
during the argument which ensued the trespasser slipped and 
fell to the ground, whereupon the watchman’s dog, which 
had been trained to protect its master and had been brought 
into action when the trespasser at first failed to stop, gripped 
the trespasser’s wrist and damaged his clothing. It was 
admitted that there had been an assault if the watchman was 
unable to prove self-defence. The South-Western Magistrates’ 
Court decided that the watchman’s plea of self-defence would 
fail as the use of the dog was more than was reasonable in the 
circumstances. In order to succeed with such a defence it 
must be shown that no more force was used than was necessary, 
and this the watchman was unable to do. 


Lawyers on Strike 


VerY often, waiting for some increase in their rate of 
remuneration which will at least bear a relation to the increased 
cost of living similar to that enjoyed by bus conductors, 
British lawyers must have wondered whether the possession 
of the strike weapon is not the real reason why wage earners 
can do so much better than fee earners in the race with 
rising prices. So far as we know the solicitors of England 
have never even held a one-hour protest strike against any 
of their grievances. ‘Rome, on the other hand, which has 
taught us so many of the arts of civilisation, is, according 
to a report from the B.B.C.’s correspondent in that city, 
about to teach us another lesson, which may or may not be 
thought worth adding as modern commentary to the Institutes 
of Gaius and Justinian. The lawyers in Rome are about to 
stage a lightning strike of one day. They are to stay away 
from the courts as a protest against what they consider to be 
excessive stamp duties and exorbitant court charges. 
Presumably, the corresponcent commented, these reduce the 
lawyers’ fees, but he added that he was quite sure that the 
Italian love of litigation would see to it that the lawyers’ 
strike did not go on for very long. Those of us who have no 
experience of modern Italy must accept his word for that, 
but this much will be accepted about lawyers’ strikes generally 
(if any, which is denied), that people do not fear them in the 
slightest degree (or at all), and certainly to nothing like the 
extent that people are afraid of strikes of doctors, teachers 
or other professional people who have in the quite recent 
past threatened to use the weapon. In Italy it appears that 
the strike of the lawyers is only one of many from which no 
satisfaction of any economic grievance is expected. As one 
Italian put it: “It is our idea of democracy.” 
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TRIAL BY BLOOD 


TRIAL by fire or by water is a thing of the past : that a man’s 
fate should depend on his blood group is a relatively new 
development. The use of blood tests as evidence in both 
civil and criminal proceedings, although not as common in 
this country as in many others, is certainly increasing; to 
know when they can be valuable and how much reliance 
can be placed on them, and to be able to lead the expert 
evidence to the best effect, the lawyer needs to know some- 
thing of the scientific principles on which the tests are based. 
Quite apart from practical considerations, the adoption of 
such tests is a chapter of forensic medicine which must 
fascinate anyone who is interested in the ingenuity of man in 
using natural phenomena to elicit the truth and confound 
the lie. 


The scientific fact that the members of the human race 
fall into various groups which are differentiated by the 
characteristics of the blood can be used to further the ends 
of justice in many ways, but the value of this fact is limited 
by the size of these groups. Thus it is possible to say that a 
certain sample of blood could not have come from a given 
individual: it is never possible to say that it could only 
have come from that individual and from no one else. In 
other words, the scientific examination of the blood can only 
be used to exclude identification, never to prove it. 


Hereditary characteristics 


The distinguishing features which put a person into one 
or other of these blood groups are inherited and lifelong. 
The inherited factors—the baggage which we bring into the 
world and bear with us until death—are carried in the nucleus 
of every single cell of the body. This nucleus consists of a 
network of nucleo-protein (chromatin) made up of forty-eight 
threadlike structures called chromosomes. On these chromo- 
somes are condensations of the chromatin which show up in 
certain species under very high power microscopy as irregular 
bands; each of these minute streaks is the site of a gene, which 
represents one particular hereditary factor, such as_ blue 
eyes, black hair or a particular type of red blood corpuscle 
which determines the blood group. Each of these charac- 
teristics has its own determined place on the chromatin 
network which is the same for the whole species. The only 
exception to the rule that every human cell contains forty-eight 
chromosomes is in the cells which carry on the reproductive 
process. In the final splitting-up of cells which produces 
the spermatozo6n in the male and the egg-cell in the female, 
only half the chromatin network, and therefore only a half- 
set of genes, goes into the reproductive cell. When the 
spermatozo6én penetrates the egg-cell the two half-sets of 
genes lie opposite to each other with each characteristic 
(for example, the blood-group factor or the eye-colour factor) 
lying exactly facing the same characteristic in the opposite 
sex. The chromosomes then fuse, forming the gene-picture 
of the first cell of the new individual, who will then have all 
his hereditary characteristics fixed by the conjunction of the 
parent genes: everything he inherits must come from one 
or other parent, but the degree to which any particular 
feature manifests itself depends on a complicated interaction 
of dominant and recessive genes which need not trouble us 
here. This single cell continues to divide, each of its offspring 
having forty-eight chromosomes with the identical arrange- 
ment of genes. Every cell of the new individual, during 
embryonic development and throughout life, will bear an 


exact replica of the gene-picture of this first cell; even the 
cells daily rubbed off from the skin by the bath towel will 
carry this blue-print which determines the peculiar features 
of their owner. Among these features are the factors which 
determine the blood group. There are two important results 
of this : no one can change the blood group once determined, 
and no child can belong to a blood group which is inconsistent 
with its parents’ genetic picture as illustrated in their own 
blood groups. 


Methods of blood grouping 


An individual can be allotted to a particular blood group 
by a simple and reliable biological test. His blood cells or 
corpuscles contain specific substances called antigens, 
depending on the particular blood-factor genes which he 
carries ; this means that when his blood is injected into the 
blood-stream of a person or animal who does not carry the 
same blood-factor genes, the serum of the injected person 
will produce antibodies which cause the foreign blood 
corpuscles to clump together or agglutinate. Serum which 
has this property of agglutinating corpuscles carrying the 
gene of a particular blood-factor is known as the antiserum 
of that blood-factor. By testing an unknown blood with 
various antisera it is possible to tell which blood-factor genes 
its owner carries and thus to allot him to a particular blood 
group. 

There are seven different methods of blood grouping which 
are in regular use in this country but it is not necessary to 
go into them in detail. The principle can be understood by 
examining the method which will be at least faintly familiar 
to all who have been blood donors or have themselves received 
blood transfusions—the ABO blood grouping system. Each 
individual carries two blood-factor genes and depending on 
which these are his corpuscles will be agglutinated by anti-A 
serum, by anti-B serum, by both anti-A and anti-B sera, or 
by neither antiserum. If he carries the A factor his blood 
will be agglutinated by anti-A serum only and he will be 
group A; if he carries the B factor his blood will be aggluti- 
nated by anti-B serum only and he will he group B; if he 
carries both A and PB factors his blood will be agglutinated 
by both anti-A and anti-B sera and he will be in group AB ; 
if he carries neither A nor B factor his blood will not 
agglutinate with either anti-serum and he will be group O. 
Anyone who belongs to group A, therefore, carries either two 
A genes or one A and one O and these genes he got, one from 
one parent and one from the other, so that if his mother is 
group A then his father must be either group A or group O 
or group AB; a man of group B could not possibly be his 
father. To take another example, if a child is group O, 
since he must have received the O gene from each parent, 
if the mother is group A the father must be either group A 
or group B or group O ; a man of group AB could not be the 
father. 


The Rhesus method of blood grouping is much more 
complicated, as everyone bears three pairs of these blood- 
factors, giving rise to a large number of possible permutations. 
The use of this system in addition to older methods increases 
considerably the chance of excluding paternity. If all the 
main systems are used, the overall chance of exonerating a 
man falsely accused of paternity, or of excluding the possibility 
of legitimacy, is about 60 per cent. (Grant, Medico-Legal 
Review, vol. XXV, p. 34). 
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Evidence in criminal cases 


The simplest examples of the use of blood tests as evidence 
are found in criminal cases. Bloodstains on a suspected 
murderer may prove to be of a group other than that of the 
victim, wiping out entirely the evidential value of the stains 
to the prosecution; or they may be of a group to which 
both the victim and the suspect belong, when their value as 
evidence of guilt will be greatly reduced ; or they may be of 
the same group as the victim and different from that of the 
suspect, and in this case the weight of the evidence will 
depend on the accused’s explanation of the stains and the 
rarity of the group to which they belong. In general it can 
be said that blood tests are of use only to the defence. No 
jury would be allowed to convict on identity of blood group, 
however rare, although no doubt such identity would have 
its effect on the jury’s minds when added to other circum- 
stantial evidence. A judge would have to direct the jury to 
disregard the blood-group evidence unless it could be shown 
that the typing was of great rarity, and even then it would 
only be safe to accept it as one element in a mass of circum- 
stantial evidence. 


Civil proceedings 


Here again blood tests can only prove a negative, but in 
cases where parentage is in issue this can be of great value. 
If Solomon had been able to avail himself of blood tests 
he might not have found a more judicial answer, but he 
could perhaps have avoided a distressing scene. Other historic 
legal battles might have been very different if blood tests had 
been employed : the Tichborne case might perhaps have been 
cut short, and the great peerage cases might never have been 
fought, if science had been brought in to redress the balance 
of perjury. But even to-day evidence of blood groups is 
seldom called in such cases, because it is generally unacceptable 
to a claimant: he can never hope to prove his legitimacy, 
but he may provide evidence which entirely destroys his case. 

In divorce, too, a respondent wife could rarely be advised 
to submit to tests on herself and the child which is alleged to 
have resulted from an adulterous union, since such tests can 
rarely help her case: all can do is to show either that the 
child could have been the husband’s, which carries the matter 
no further, or that it could not, in which case adultery would 
be proved. In Liffv. Liff [1948] W.N. 128, however, evidence 
of this sort, was accepted by the court as proof that the 
wife was pregnant by a man other than her husband at the 
time of the marriage for the purposes of the Matrimonial 
Causes Act, 1950, s. 8 (1) (d). 

There do not appear to be any reported cases of proof of 
adultery by blood tests, but there is no reason why the method 
should not be used if consent can be obtained. Refusal to 
agree to such tests, although suggestive of a guilty conscience, 
is of little evidential value. 


Affiliation proceedings 


By far the most important use of blood tests is to exclude 
paternity in affiliation proceedings. The difficulty is that the 
court has no power to order such tests and the mother has an 
interest in refusing to submit to them, as we have seen. In 
many European countries the case is otherwise, and it would 
seem to be only justice that a man accused of fathering a 
bastard should be given the assistance of science to prove 
the impossibility of his being responsible. The evidence in 
these cases must inevitably be unsatisfactory : it is the word of 
one party against the other regarding an incident shrouded in 
secrecy, and when the man cannot establish the impossibility of 
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access at the material time very slight corroboration of the 
woman’s story may saddle him with a heavy financial burden 
for many years to come. The Danish system gives much 
more protection to the man, although some of its provisions 
seem a little odd. The woman is encouraged to name as 
many men as she likes as the possible father (if she does this 
in England she risks a charge of profligacy which will reduce 
her chances almost to vanishing point), and then she and the 
child and each of the men named are submitted to blood tests. 
The men who are shown to be impossible candidates for 
paternity—and we have seen that 60 per cent. of innocent 
men can be thus eliminated—drop out of the race, and the 
woman can then bring conventional evidence against each of 
the remainder. The court dismisses from the case any man 
against whom there is insufficient evidence, leaving one or 
more putative fathers between whose disclaimers of paternity 
the court need not decide: maintenance orders to the full 
amount can be made against each, the woman receiving pay- 
ment under one such order and the money received under the 
other orders being used by the State to care for bastards 
who have been less lucky in finding fathers. Rough justice, 
perhaps, but it must be remembered that there will have been 
evidence of association at the material time against each of 
the putative fathers: they have all done “ wrong,” and unless 
they can show that they could not be the father they must 
pay for that ‘‘ wrong ”’. 

At the beginning of the last war the Bastardy (Blood 
Tests) Bill was introduced by Lord Merthyr to improve the 
lot of the putative father. It provided that the court 
might, and at the request of either party must, order blood 
tests in affiliation proceedings in order to exclude the 
defendant from paternity ; if the applicant were to refuse 
such tests the application must be dismissed. This Bill 
lapsed owing to the outbreak of war, but not before a Select 
Committee had examined it and reported unanimously in its _ 
favour. The Bill has probably had a modified effect, however, 
by encouraging magistrates to suggest a test, even if they 
cannot enforce it. 

The absence of some such legislation has brought about an 
unfortunate state of affairs. Blood tests are indeed frequently 
performed but they are often made the subject of bargaining ; 
the accused man may agree to be responsible if he is not 
excluded, in order to'avoid publicity, and some innocent 
men must thereby take on themselves responsibility for 
another’s action in a gamble with the law. 


Reliability of blood tests 


No scientific test is infallible, and blood grouping is no 
exception. Mutation of genes (the gradual change of 
inherited characteristics which accounts for evolutionary 
development in a species) is extremely infrequent, but it 
could account for a child having a blood-factor which it 
inherited from neither parent. This very rare phenomenon 
would only operate to exclude the responsible father, of 
course, and the chance of this happening has been estimated 
at about one in fifty thousand. 

There is another rarity which might lead to false exclusion. 
A “suppressor ’’’ gene may be present in the chromosome 
which prevents the development of blood-factors which 
have been inherited and can be passed on; if a father had 
this gene, he would show as group O although he had A or 
B factors which he could pass on to his offspring. Gene 
“ deletion,’ where a factor disappears owing to chromosome 
breakage, might also theoretically lead to false exclusion. 
But in both these cases there are other abnormal features 
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of the blood which cannot fail to be recognised by the experi- 
enced serologist today ; in the past they may have accounted 
for the odd case of false exclusion but they cannot do so with 
modern methods of control. 

It is not altogether easy to find the right sort of expert 
evidence, but there are reliable serologists who will under- 
take the necessary tests. A telephone call to the department 
of clinical pathology of any teaching hospital in London or 
the larger provincial cities should lead to the discovery of a 
willing expert. 

Conclusion 

It is melancholy to have to record yet another instance 
in which the law of this country lags behind that of other 
countries in matters concerning the reproductive function. 
It seems almost as if the forces of reaction hope to raise 
moral standards by avoiding any reform which will tear 
away the musty garments draped by the prurient over the 
begetting of children. The mixed emotions of fear and shame 
should have no place in the lawyer’s make-up. In the case 
of bastardy this lack of reform is particularly reprehensible. 
In Germany blood tests have been obligatory since 1937 ; 
in New Zealand, Denmark, France and Switzerland, among 
other countries, and in New York State, blood tests are required 
by the courts under varying conditions. The need for some 
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such legislation here is clear—every year hundreds of men 
go to prison, not because they cannot, but because they will 
not, pay under what they know to be an unjust order. On 
the assumption that 60 per cent. of innocents would be 
excluded by blood tests, quite a number of these prison 
sentences could be avoided by compulsory testing. Such 
defiance of the law, analogous to the homosexual’s attitude 
to the provisions of the Criminal Law Amendment Act, 1882, 
making homosexual acts in private a crime, can only bring 
the law into disrepute. 

Until some such legislation is forthcoming (and Parliament 
will probably be too much concerned for a long time to come 
with questions relating to the destruction of the human race 
to turn to such humdrum matters as injustice to individuals 
in paternity suits) solicitors can help by asking for blood 
tests whenever they act for a defendant in bastardy pro- 
ceedings. If the applicant refuses, the request should be made 
in court, and magistrates and their clerks should do everything 
they can to encourage applicants to accept these requests. 
The justices can do a good deal to influence the applicant ; 
a suggestion from the bench will not be lightly disregarded, 
since a refusal must carry an implication of a fear that the 
defendant may be excluded. 

MARGARET PUXON. 


NOTES ON FORMING A COMPANY—VI 


First meeting of directors 


As soon as the company has been registered and the certi- 
ficate of incorporation received the stage is set for the active 
life of the company to commence and for the first meeting 
of directors to be held. 

Article 75 of Table A provides that the number of directors 
and the names of the first directors are to be determined in 
writing by the subscribers of the memorandum. The best 
practical way of dealing with the matter is to have a document 
prepared and ready at the same time as the memorandum 
and articles are executed and to have it signed then. 
There need be nothing final about the number or the names : 
see Table A, arts. 94-97. 

Although a private company need only have one director 
(s. 176) this is inconvenient, and a minimum of two should be 
appointed. One of them may also be the secretary, if so 
desired. If in exceptional circumstances only one director 
is appointed, Table A, art. 99, must be amended to reduce 
the quorum at directors’ meetings from two to one. 

In the case of a private company, such as is under discussion, 
the distribution of shares will already have been decided, 
informally, among those forming the company. It is a good 
plan to see that application forms for shares have been 
prepared and signed by the future members. 

As soon as may be convenient after receipt of the certificate 
of incorporation the first meeting of directors will take place. 
The following draft agenda covers most of the formal matters 
that are usually dealt with at such a meeting :— 

(a) Election of chairman. 

() Appointment of secretary. 

See ss. 177 and 178 and Table A, arts. 110 and 111. 
Every company must have a secretary and the secretary 
cannot also be the sole director of a private company. 

In practice it is often convenient to have two directors and 

a secretary or three directors one of whom is also secretary. 


(c) Situation of registered office. 

See s. 107. 

This will usually have been decided before incorporation. 
If the board meeting is not held within fourteen days of 
incorporation the solicitor should file the notice of situation 
of registered office without waiting for the meeting. In 
practice the notice is often sent for registration at the same 
time as the memorandum and articles. 


(d) Appointment of auditors. 

See s. 159 (5) (7) (a) and Table A, art. 130. 

The directors should fix the remuneration of the auditors. 
It is as well to make sure that the proposed auditors are 
prepared to act and, of course, to agree their fee in 
advance. 


(ec) Appointment of bankers. 

The company will obviously have to open a bank account. 
The selected bank will supply a form giving a precedent 
of the form of resolution they require the directors to pass, 
and providing for specimen signatures. 


(f) Common seal. 

See ss. 13 (2) and 108 (1) (b) and Table A, art. 113. 

The directors should formally adopt the design of the 
seal and decide where it is to be kept. 


(g) Allotment of shares and issue of share certificates. 

There are no statutory restrictions on the allotment of 
shares by a private company. If the course suggested 
above has been followed the signed application forms can 
be submitted to the directors, who will resolve that shares 
be allotted in accordance with the applications and that 
share certificates under the common seal of the company 
be issued to the members. 
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(h) Purchase agreement. 

If a business is being purchased by the company the 
draft agreement with the vendor can be considered by the 
directors and, if approvéd, executed. 

(1) Other business. 
Any other business as desired may, of course, be discussed 
at the first meeting of directors. 
Commencement of business 
The company, being a private company, can commence 
business immediately on receipt of the certificate of incorpora- 
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tion without further formality, but the following returns 
must be filed :— 
(i) Notice of situation of registered office. 
Within fourteen days after date of incorporation : 
s. 107 (2). 
(ii) Return of directors and secretaries. 
Within fourteen days from the appointment of the 
first directors : s. 200 (5) (a). 
(iii) Return of allotments. 
Within one month of allotment : s. 52 (1). 


NON-DISCLOSURE OF PREVIOUS CONVICTIONS 
TO INSURER 


IN some types of insurance proposal forms, the proposer is 
asked to state whether or not he has been previously convicted. 
If he gives a false answer or fails to disclose his previous 
convictions, the insurance company is at liberty to repudiate 
the contract if the misrepresentation or non-disclosure is 
material. The scope of materiality is laid down by the 
Marine Insurance Act, 1906, s. 18, and is accepted as applicable 
to all forms of insurance. The section states that “ every 
circumstance is material which would influence the judgment 
of a prudent insurer in fixing the premium or determining 
whether he will take the risk.” 

Sometimes, however, the company may avoid liability 
even if no specific question is directed to inquiry as to the 
insured’s previous convictions. Resort may also be had to 
the use of the “ basis ’’ clause frequently found in policies of 
insurance, for then the previous conviction which is not 
disclosed need not be material. All that the company needs 
to do is to prove that the insured’s answers are inaccurate. 
Further, in the recent case of Regina Fur Co., Ltd. v. Bossom 
(1957), The Times, 29th November, the question has arisen 
as to whether the non-disclosure of the criminal record of a 
director of a company which has effected an insurance is a 
ground for repudiation of liability. 


When no question is asked about previous convictions 

In the leading case of Glicksman v. Lancashire and General 
Assurance Co., Lid. {1927| A.C. 139, Viscount Dunedin 
observed (at p. 143) : “‘ A contract of insurance is denominated 
a contract uberrimae fidei. It is possible for persons to 
stipulate that answers to certain questions shall be the basis 
of the insurance and if that is done then there is no question 
as to materiality left, because the persons have contracted 
that there should be materiality in those questions, but 
quite apart from that, and alongside of that, there is the duty 
of no concealment of any consideration which would affect 
the mind of the ordinary prudent man in accepting the risk.”’ 


In Taylor v. Eagle Star Insurance Co., Ltd. (1940), 67 
Ll. L. Rep. 136, the insured had taken out a policy of insurance 
in respect of his motor car, but failed to disclose that he had 
been convicted of offences against the law with regard to 
drinking, e.g., being drunk and disorderly, drunk on licensed 
premises and consuming liquor on licensed premises during 
non-permitted hours. The court held that these were matters 
which should have been disclosed and, since they had not, 
the insurance company was entitled to avoid the policy. 


In Schoolman v. Hall 1951) 1 Lloyd's Rep. 139, a person 
had insured jewellery owned by him in connection with a 
retail jewellery business. A burglary took place, and the 
insurance company repudiated liability on the ground that 
the insured had a criminal record, though he had lived a 
blameless life for the past fifteen years since his last conviction. 
The Court of Appeal held that it was entitled to do so. 
Cohen, L.J. (as he then was), considered that although the 
insurance company had stipulated that the answers to fifteen 
questions in the proposal form should be the basis of the 
contract, that did not relieve the proposer of his general 
obligation at common law to disclose any material fact which 
might affect the risk which was being run or which might 
affect the mind of the insurer as to whether or not he should 
issue a policy. It was quite impossible to spell out of the 
proposal form any agreement by the insurers to waive their, 
rights to the general information which the nature of the 
contract required. 


In Alliance Insurance Co. of Philadelphia v. Laurentian 
Colonies and Hotels, Ltd. (1953), Que. Q.B. 241, a director of 
a company which had insured its premises against fire had 
some fifteen years before been convicted of living off the 
proceeds of prostitution and had been sentenced to five 
years’ imprisonment. The court held that this was not a 
matter which need be disclosed, for non-disclosure would 
not seem to increase the risk of a fire loss. 


In Cleland v. London General Insurance, Ltd. (1935), 51 
L]. L. Rep. 156, a proposal form relating to the insurance 
of a motor car contained a statement signed by the insured 
saying: “I have withheld no information whatever which 
might tend in any way to increase the risk of the insurance 
company or influence the acceptance of this proposal.” 
A question in the proposal form ran as follows: “ Have 
you or your driver ever been convicted or had a motor licence 
endorsed ?”’ The answer given was “ No,” and the court 
construed this question as referring to a conviction relating 
to a motoring offence because the whole of the previous 
questions dealt with motoring matters. In fact, however, 
the insured had failed to disclose that convictions had been 
recorded against him for garage breaking, forgery, breach of 
recognizances, shopbreaking and stealing furs and jewellery. 
The Court of Appeal held that the insurance company was 
entitled to repudiate liability, for these convictions were 
matters which ought to have been disclosed, for they would 
increase the risk and influence the question of acceptance. 
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Where the proposal is the basis of the contract 

If the policy provides that the proposal is to be the “ basis 
of the contract’ between the insured and the insurance 
company, it does not matter whether the non-disclosure of a 
previous conviction is material or not. The company can 
repudiate the contract if the insured’s answers are inaccurate. 
In the leading case of Dawsons, Ltd. v. Bonnin '1922) 2 A.C. 
413, Viscount Haldane observed (at p. 421): “If the 
respondents (i.e., the insurance company) can show that they 
contracted to get an accurate answer to this question, and 
to make the validity of the policy conditional on that answer 
being accurate, whether the answer was of material importance 
or not, the fulfilment of this contract is a condition of the 
appellants being able to recover.”’ 


This principle was applied in Mackay v. London General 
Insurance Co., Ltd. (1935), 51 LI. L. Rep. 201, where the 
insured had answered “ No” to the question in a proposal 
form relating to the insurance of a motor car: “ Have you 
ever been convicted ? ’’ A year previously, however, he had 
been fined the sum of 10s. because a nut had become loose 
on the brakes of his motor cycle, rendering them inefficient. 
Swift, J., found that the answer was quite immaterial, and 
that if he had stated the truth in its full detail, the insurance 
company would have jumped at receiving his premium. But 
the policy contained a clause that the proposal should be the 
basis of the contract, and therefore, since the answer was 
inaccurate, the company was entitled to repudiate its 
liability. 

In its Fifth Report. (Cmnd. 62) the Law Reform Committee 
considered the “ basis ’’ clause as well as other types of clause 
commonly found in policies of insurance and concluded : 
‘“ Most of the situations potentially prejudicial to the interests 
of the insured to which we have drawn attention are the 
product of express contractual stipulations rather than of 
rules of law in the ordinary sense ; any proposal to alleviate 
such situations in the interest of the insured would involve 
interference with the liberty of contract of the insurer. The 
desirability or otherwise of such legislation seems to us a 
broad question of social policy outside our competence .. . 
Were there evidence sufficient to justify the conclusion that 
insurers abuse their undoubtedly powerful legal position to 
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any substantial extent, the position might be different, but 
the evidence we have received falls far short of that.” 


The criminal records of company directors 

In Alliance Insurance Co., of Philadelphia v. Laurentian 
Colonies and Hotels Ltd., supra, one of the matters to be con- 
sidered was whether the records of individual directors of a 
company were material to the risk for which the company 
was insured. The court considered that they were not. 
The crime for which the director was sent to prison had been 
committed many years ago, and since then his conduct had 
been exemplary. He appeared to have been well established 
in the financial world. In giving judgment McDougall, J., 
observed (at p. 264): “In these circumstances it seems to 
me that no reasonable insurer would expect to have (his) 
record disclosed. To disclose the records of all directors and 
officials would be carrying the duty of disclosure beyond the 
limits of any of the rules laid down by the courts.”’ 

A different decision, however, was reached in Regina Fur 
Co., Ltd. v. Bossom, supra. Here a fur company had taken 
out an insurance policy against loss of or damage to skins 
and furs in its possession. There were two directors of the 
company, Freeman and Waxman. The only person who 
put money into the company was Waxman, but he very rarely 
took part in the company’s fur dealings, and did not participate 
in arranging the company’s insurance, but he knew that its 
property was being insured. When a claim was made against 
the underwriter in respect of an alleged loss, liability was 
repudiated on the ground that in 1933 Waxman had been 
convicted of receiving fur skins and had been placed on 
probation for two years. 

Pearson, J., held that there was a wrongful non-disclosure 
of a material fact and that the underwriter was entitled to 
avoid the policy. His lordship said that his first impression 
was that an isolated conviction more than twenty years old 
was too remote to have any materiality. But here there were 
special circumstances. The fur company could not be said 
to have failed in its duty to disclose unless it had some 
knowledge of Waxman’s conviction. But here his lordship 
was of the opinion that Waxman was sufficiently concerned 
with the insurance transactions for his knowledge to be imputed 
to the company. E. R. H-L 





WAR DAMAGE COMMISSION AND CENTRAL LAND BOARD 
ORGANISATIONAL CHANGES 


Central Land Board : The board's office at 246 Stockwell Road, 
Brixton, London, S.W.9, has been closed and all the remaining 
work in England and Wales has been centralised in the Head- 
quarters Office, 6 Carlton House Terrace, London, S.W.1. 

War Damage Commission : The commission’s office (apart from 
a Technical Centre) at 246 Stockwell Road, Brixton, London, 
S.W.9, has been closed. 

The work which was formerly carried out in Regional Offices 
in England and the office in Wales has now been transferred to 
two offices in London as shown below: 


War Damage Commission, 
Government Building, 
Bromyard Avenue, 
Acton, London, W.3. 


London (North-West) Region (Acton). 
North Midland Region (Nottingham). 
Southern Region (Reading). 
South-Western Region (Bristol). 
Midland Region (Birmingham). 
North-Western Region (Manchester), 
Wales (Cardiff). 


All work in connection with churches in Wales and the 
South-Western Region. 


War Damage Commission, 
City Gate House, 
Finsbury Square, 
London, E.C.2. 


London (North-East) Region (City). 
London (South-East) Region (Euston). 
London (South-West) Region (Brixton). 
South-Eastern Region (Tunbridge Wells). 
Northern Region (Newcastle). 
North-Eastern Region (Leeds). 

Eastern Region (Cambridge). 


All work in connection with churches except those in 
Wales and the South-Western Region. 


War Damage Technical Centres are being maintained in the 


following towns outside London: Hull, Sheffield, Norwich, 
Southampton, Bristol, Plymouth, Exeter, Cardiff, Swansea, 
Birmingham, Manchester, Liverpool and Glasgow 
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Landlord and Tenant Notebook 


A “ COUNCIL 


Most of us will have met a council tenant who does not take 
the same view of his landlord as he ought to take if all housing 
authorities lived up to the reputation with which they were 
credited by Greene, M.R., in Shelley v. London County 
Council [1948] 1 K.B. 274 (C.A.); affirmed [1949] A.C. 56. 
The learned Master of the Rolls considered them socially 
much more responsible than private landlords: they might 
be trusted, presumably, to exercise their powers in a public- 
spirited and fair way. In the House of Lords, Lord du Parcq, 
who dissented on the point in issue (whether the Rent Acts 
applied to the tenancy), agreed with this description ; but 
practitioners do from time to time come across cases in which 
council landlords are said to have fallen short of fairness. 

Disgruntled council tenants, whether their grievances be 
legitimate or not, can undoubtedly derive pleasure from a 
study of Bathavon Rural District Council v. Carlile [1958] 
2 W.L.R. 545; ante, p. 230 (C.A.), in which the defendant 
successfully ignored or defied two notices served upon him 
by the plaintiffs. The policeman slipping on the banana skin 
is one of the world’s oldest jokes. 


Differential rents 

The Housing Act, 1936, s. 85 (6), provided that, in the case 
of tenancies of the type concerned, “ the authority may from 
time to time review rents and make such changes, either of 
rents generally or of particular rents, and rebates (if any) as 
circumstances may require.’’ On 21st August, 1956, having 
adopted a differential rent scheme, the council notified the 
defendant that, in accordance with that scheme, his rent 
would be increased by 12s. a week as from 1st April, 1957. 
He did not pay the increase demanded, and the first question 
in the proceedings was whether the notice had had any 
effect. 

The plaintiffs’ efforts to distinguish Newell v. Crayford 
Cottage Society {1922} 1 K.B. 656 (C.A.) and Kerr v. Bryde 
(1923) A.C. 16—the authorities which decided that a landlord 
of controlled property could not impose permitted increases 
during the contractual term, and that a statutory notice of 
increase did not determine that term, and which occasioned 
the enactment of the Rent Restrictions (Notices of Increase) 
Act, 1923—failed. In the case of the Housing Act, 1936, 
there was not even a statutory form of notice. 

It may be recalled that the Housing Repairs and Rents 
Act, 1954, Pt. II, enabled some landlords to increase rent 
during the currency of a contractual term (s. 23 (1)), but the 
innovation was made in very special circumstances and, on 
the whole, it is just as well not to interfere with the operation 
of the rule that a contract is not to be varied unilaterally. 


Expiration of notice to quit 


On or soon after 14th June, 1957, the plaintiffs served the 
defendant with another notice, purporting to be a notice to 
quit ; and again the reaction was masterly inactivity. 

The tenancy was a weekly one and had commenced on and 
with Monday, 28th March, 1955; a rent card stated: ‘‘ The 
rent is due in advance on Monday in each week... The 
tenancy may be terminated by either side by the giving of 
one week’s notice in writing before 12 noon on any Monday.”’ 

The document read: ‘ Notice to quit to . . . I hereby 
give you notice to quit and deliver up the premises known 
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HOUSE” CASE 


as... by noon on Monday, the first day of July, 1957. Dated 
this fourteenth day of June, 1957,’’ and was signed by the 
clerk to the plaintiff council. 


Technicality ? 

The validity of a notice to quit, as Lindley, L.J., observed 
in Sidebotham v. Holland {1895} 1 O.B. 383, ought not to turn 
on the splitting of a straw; on the other hand a notice to 
quit is a unilateral act determining a tenancy without the 
consent of the opposite party and must, as such, be strictly 
construed. And A. L. Smith, L.J., who somewhat reluctantly 
concurred with Lindley, L.J., in Sidebotham v. Holland, said 
in his judgment: “It cannot be denied that the law upon 
notices to quit is highly technical ; but the technicalities are 
too deeply rooted in our law to be now got rid of.” 

Referring to these statements in the course of his judgment 
in Bathavon R.D.C. v. Carlile, Hodson, L.J., made the point 
that the decision in Sidebotham v. Holland, which was that a 
yearly tenancy had been validly determined by a notice to 
quit expressed to expire on the anniversary of its commence- 
ment, was not based on the de minimis non curat lex principle, 
as Lindley, L.J., had suggested. For, as Somervell, L.J.’s 
judgment in Crate v. Miller [1947| K.B. 946 (C.A.) has since 
shown, the true explanation is that either a notice to quit 
expiring on the last day of the current period or one expiring 
the day following would adequately intimate to the recipient 
that the last day of the current period was to be the last day 
of the tenancy. 

Another way of putting this might be to say that there is 
not even a minimum with which the law could concern itself ; 


the term does not expire even a split second before, nor does - 


it endure as much as a split second beyond, midnight. 

But Hodson, L.J., added his approval to that given by 
Abinger, C.B., to the “alternative ’”’ type of notice to quit 
in Hirst v. Horn (1840), 6 M. & W. 393, “ adopted in order 
to prevent the tenant from turning round and setting up a 
different commencement of the tenancy,’’ which was the 
subject of the Notebook on 22nd February last (ante, p. 133). 


Surplusage 

In general, more notices seem to have been held invalid by 
reason of their saying too much than by reason of their saying 
too little. Additional statements may do no harm; e.g., an 
offer of a new tenancy (Ahearn v. Bellman (1879), 4 Ex. D. 
201), or of negotiations (May v. Borup [1915] 1 K.B. 830). 
And if the notice given in Bathavon R.D.C. v. Carlile had 
terminated the tenancy with the termination of Sunday, 
30th June, 1957, and gone on to say that the defendant could 
delay moving out till noon of Ist July, it would no doubt 
have been effective. But an attempt to establish that the 
defendant ought to have understood the notice as one 
terminating his tenancy at the proper time and granting him 
a licence to continue in occupation till noon failed. It had, 
one might say, been tried before: first in Page v. More 
(1850), 15 O.B. 684; more recently in Queen’s Club Garden 
Estates, Ltd. v. Bignell [1924] 1 K.B. 117. A notice to quit 
must expire at the proper time. 


The proper time 
Very little appears to have been said about the possibility 
that noon of Ist July was the proper time ; and when one 
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reads what was said, one rather receives the impression that 
all tenancies are rigidly divided into types. 

Thus, the agreement as before the court was classified as 
a weekly agreement, and then: ‘‘ The opinion of Lush, J., 
in Queen's Club Garden Estates, Ltd. v. Bignell (supra) that 
the true view was that in any periodic tenancy, whether it 
be yearly, quarterly, monthly or weekly, the notice to quit 
must expire at the end of the current period was expressly 
approved by the Court of Appeal in Lemon v. Lardeur {1946} 
K.B. 613.” 

In any periodic tenancy? The draftsman of the notice in 
Bathavon R.D.C. v. Carlile had, it can safely be assumed, 
based his notice on the provision in the rent card: ‘‘ The 
tenancy may be terminated by either side by the giving of 
one week’s notice in writing before 12 noon on any Monday,”’ 
and thought that this implied that the notice should expire 
at noon on a Monday. And there is plenty of authority to 
show that courts will enforce any express stipulation as to 
notice to quit which parties may make, however unusual. 
There is a general statement by Cotton, L.J., in Re Threlfall ; 
ex parte Queen's Benefit Building Society (1880), 16 Ch. D. 
274 (C.A.): “ I know of no law or principle to prevent two 
persons agreeing that a yearly tenancy may be determined 
on whatever notice they like.’’ The most recent illustration 
happens to be one in which another local authority was 
concerned ; in Wembley Corporation v. Sherren [1938) 4 
All E.R. 255, the plaintiffs were held to be entitled to determine 
a yearly tenancy, created by holding over, by virtue of a 
provision in the original agreement for determination by one 
calendar month’s notice at any time. 
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The position in Bathavon R.D.C. v. Carlile was really this : 
the terms of the tenancy were evidenced by a rent card; the 
reddendum was no doubt clearly expressed, but this could not 
be said of the habendum. And the fact that the rent card 
contained the statement: “‘ The rent is due in advance on 
Monday in each week . . ."’ may, possibly in conjunction with 
other facts, explain why it was “ not disputed that the weekly 
tenancy ran from Monday until Sunday midnight,” 
“Monday ’”’ no doubt meaning the whole day included. 
The fact that the rent was a weekly rent and was due in 
advance on Monday in each week, i.e., due as soon as Monday 
began, would support the view that the habendum was week 
to week ; but it is interesting to consider what would have 
been the position if a party under such an agreement had in 
fact served the other, at 11 a.m. on a Monday, with notice to 
quit expiring at midnight of the following Sunday. For 
while it has been held that a weekly tenancy may _ be 
determined by a notice given on the corresponding day, thus 
giving less than seven clear days’ notice (Queen's Club 
Garden Estates, Ltd. v. Bignell, supra; Newman vy. Slade 
(1926) 2 K.B. 328), this rule, it was said in the second-mentioned 
authority, does not apply when there is express agreement to 
the contrary (Weston v. Fidler (1903), 88 L.T. 769, being 
distinguished) ; consequently, in order to uphold the notice 
visualised, it would have been necessary to give a very 
strained interpretation to the words “‘ one weck’s notice !”’ 

Since 6th July, 1957, the provision has, of course, been 
ineffective in the case of premises let, as were those in 
Bathavon R.D.C. v. Carlile, as a dwelling (Rent Act, 1957, 
s. 16). R. B. 


HERE AND THERE 


DISTANT PROSPECT 
Ir is some time since, from the vantage-point of this column, 
we peered beyond the roof-tops of the Law Courts westwards 
towards the legal world of the United States. We will not 
now gaze at the majestic mountain shapes, cloud-capped, the 
ranges of legal principle and development revealed in the 
grandly serious legal periodicals of our brethren beyond the 
Atlantic. Instead, let us watch the more personal aspects 
of life and court work over there, rather as the “Camera 
Obscura’”’ in that fascinating observation tower beside 
Edinburgh Castle reveals not only distant prospects of the 
Pentlands and the Forth but also intriguing glimpses of 
(and into) the windows of the neighbouring closes, of the 
public washing on the clothes-lines and of the idiosyncrasies 
of unsuspecting passers-by in the streets below. When 
staring at the moving panorama reflected on the circular 
table the eye scarcely knows where to rest. So too with the 
American panorama. But let us make a start with Midgie, 
the cat who was tenant for life of a house in Omaha. The 
spectacle is perhaps not so very startling in the land of 
Walt Disney’s humanised and animated bestiary, and it 
is pleasant to know that Midgie lived to enjoy the dignity 
of an independent householder for five years before dying 
at the ripe old feline age of seventeen. Conveyancers in 
Lincoln’s Inn, who (once the idea gains currency) may well 
be called on to draft settlements in favour of similar bene- 
ficiaries, will perhaps be interested to know how the American 
lawyers dealt with the situation. Two ladies, a mother and 
daughter, were appointed trustees with the obligation, 
inter alia, to supply to the tenant for life in possession three 


substantial meals a day. After the death of the tenant for life 
the trustees were to take absolutely, though the elder trustee 
did not in fact survive. Asa further safeguard to the interests 
of the tenant for life, it was provided that the estate should 
not vest absolutely in the trustees unless they produced a 
proper certificate that death was due to natural causes, 
thus giving them an overwhelming motive to,protect the tenant 
for life not only from deliberate assassination but also from 
fire, tempest, perils of the sea, perils of the roads, perils of the 
air, perils of dogs, foxes, bowls of goldfish and kidnappers. 
Few rich aunts can ever have been more carefully cosseted 
than this landed cat, lest he might fall into a fit of depression 
and make away with all his nine lives. 


INTERVAL FOR REFRESHMENT 
THE informal simplicity of American advocacy (or so it 
seems to us in our wig-muffled proceedings) tends to produce 
effects of almost ingenuous charm. Only last week it was 
reported that a prolonged contest in the Criminal Courts of 
New York reached an unrehearsed climax of laughter after 
eight days of hard fighting. Hard fighting, in American 
courts especially, implies constant interventions and _ inter- 
jections by counsel and in this case the judge had repeatedly 
warned the two opponents not to interrupt each other. 
Towards the end of the trial the prosecuting counsel developed 
a sore finger, whether as a result of repeatedly shaking it at 
refractory witnesses or biting it in suppressed irritation or 
beating the desk to emphasise his points does not appear 
from the reports available. Anyhow, to ease the swelling 
he provided himself with a glass of warm water and 
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disinfectant into which he repeatedly dipped his finger. 
His opponent was on his feet examining a witness and, as 
counsel will, he picked up the glass by his hand and lifted it 
to his lips. ‘‘ Mr. Quinones,” began the prosecutor. ‘‘ Don’t 
interrupt,” said the judge. “‘ Mr. Quinones,” he repeated. 
The judge hushed him again. By that time the glass had 
been drained. ‘I’m sorry, your honour,” said the prose- 
cutor, “‘ but in the interests of public health and justice I 
must bring to the court’s attention the fact that my learned 
friend has just drunk a glass of salts in which I was bathing 
my finger.’”’ An adjournment was granted for precautionary 
treatment. 
LO! THE POOR INDIAN 


THE American statute book, no less than our own, periodically 
requires a bout of pruning, revision and repeal. It is reported 
that New York State has just repealed a law of 1817 under 
which it was illegal to give an Indian liquor in exchange for 
personal property (much as English rag dealers are forbidden 


TALKING 


April, 1958. 
DEJECTIVE TRUSTS 

Writing some time ago of the embarrassments of a certain 
Mr. Wilson, the Washington Post observed that these had 
resulted from his unwillingness to acquire the hieratic idiom 
of the executive departments, and his habit of speaking in 
English just as if he were back in his native Ohio. “In 
English, as we have frequently pointed out, it is impossible to 
express an idea unless one has an idea to express, whereas the 
whole purpose of the hieratic idiom is to conceal any idea that 
may be lurking at the back of one’s mind.” 

The hieratic idiom—“ hieratic ’’ meaning literally “ of the 
priests ’’—must be the American equivalent of “ officialese ” ; 
and of “ officialese’’ Sir Ernest Gowers remarked in Plain 
Words that “ you put a penny marked ‘ official English ’ into 
the automatic machine of public opinion, press a button and 
a sneer comes out.’’ Evidently in the States what you put 
into the slot-machine is a dime called hieratic idiom and the 
results are similar. But in the trans-oceanic manner you get 
a little extra for your money; “hieratic’”’ implies that the 
sons of Levi take too much upon them, which is not, of course, 
a new discovery. 

It is doubtless some such cast of mind in the lawyer— 
imagine all those ideas lurking about at the back of it in 
perpetual concealment—that accounts for the egregious 
nonsense which seems to pass for legal drafting nowadays. 
Of two deeds and three wills that I have seen of late it is only 
possible to say, as Keats said of the general outlook, that 
“but to take thought is to be full of sorrow and leaden-eyed 
despairs.’’ One of these deeds, incidentally, was settled by 
conveyancing counsel, but nobody has yet been able to 
say whether it assigns one-quarter of x or one-quarter of 
(x-y). The material question on the other was whether A 
(life tenant under a trust) had charged his income with an 
annuity for the joint lives of himself and B or for his (A’s) 
full life even if B predeceased him. Since everybody seems 
to be agreed that the full life of A was intended (in which 
case, if B predeceased him, her executors would succeed to the 
annuity), is it not remarkable that the draftsman should 
expressly provide that references to B were not to include her 
personal representatives ? 
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to give a child “any article whatsoever ’”’ in exchange for 
old clothes). Breach of the American Act entailed return of 
the property and a fine of ten times its value. ‘Fhe law had 
its origin in the misfortunes of a Seneca chief called 
Sagoyewatha who fought on the British side in the War of 
Independence and was awarded a scarlet military jacket, but 
survived to make his peace in 1792 with George Washington, 
who awarded him a silver medal. However, he fell into 
dissolute habits, traded his property (including the medal) 
for gin and was eventually deposed. The Act was passed to 
protect other Indians from similar temptations, but eventually 
it was the whites who came to need protection from the Act, 
since intelligent Indians would inveigle innkeepers into giving 
them drink in exchange for a mule, would then report the 
transaction to the authorities and recover both the beast 
and the fine. The Federal law was repealed in 1953. Now 
New York has followed suit. 
RICHARD Roe. 
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The three wills, all of which contain provisions about 
protective trusts and mash them up in a variety of ways, are 
not without interest and I will revert to them; but I pause 
to remark that it is a dispensation of providence that the 
solicitor who drew the will usually acts for the executors as 
well. He knows—or thinks he knows—what the testator 
meant ; and if he doesn’t know that, he knows what he meant 
the testator to mean, and that will usually serve as well or 
better. His situation may be justly compared with that of a 
present-day “‘ deducer ”’ of title, who is perfectly safe so long 
as everybody plays the game, but may be in trouble if somebody 
starts looking for trustee purchasers, unstamped vesting - 
assents on appropriation and similar blots. The truth is— 
and we must reluctantly admit it—that it is by no means 
entirely owing to the safety-first mentality sometimes 
attributed to them that corporate trustees are responsible 
for so many construction summonses. The wills to be so 
construed are just a selection from those that undergo profes- 
sional scrutiny outside the offices of solicitors who drew them. 
Some people indeed do’ not play the game at all. Instead of 
asking what the testator probably meant to say, they will 
rudely ask what he did say. 


Of the three wills that I have mentioned, the first contains 
a provision that is in no way remarkable except in the 
important respect that three draftsmen out of four seem to 
fall into the same trap. (Some of the precedent books 
certainly encourage them to do so.) The testator, having 
settled his residue on his wife A for life, remainder to his son B 
for life, goes on to direct his trustees to hold the residuary 
trust income on protective trusts for any widow of B during 
her life. But for the protective trusts there would be no 
difficulty. The life interests of A and B both vest at the 
testator’s death, and the widow’s life interest would vest at the 
death of B (a life in being). But the protective trusts import 
discretions exercisable (perhaps) more than twenty-one years 
after the death of B, which will not do because it cannot be 
predicated of a man that he will marry a woman born in his 
father’s lifetime. That he probably will do so is neither here 
nor there. 


Infringements of the perpetuity rule on this pattern usually 
lead to difficult questions which are best avoided. This is 
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Please remember the 
Empire 
Rheumatism 
Council 


when advising clients on bequests 


Rheumatic diseases cripple millions every year. 
More research is needed now. Please help the Empire 
Rheumatism Council to intensify research into the 
causes and cure of all rheumatic diseases, which include 
osteo-arthritis, gout, fibrositis and spondylitis. 


EMPIRE RHEUMATISM COUNCIL 


H.R.H. The Duke of Gloucester, K.G. 
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Of Mutual Interest 
to | 


Clerk and Employer 


1. A man can spend his nest egg—but 
no man outlives his pension. 


2. Income tax saved in the form of 
pension premiums represents a solid asset in 
later years. 

3. Premiums shared by Clerk and 
Employer costs comparatively little in return 
for tangible cash benefits and a profound 
improvement in Staff contentment. 


4. Premiums paid to The Solicitors’ 
Clerks’ Pension Fund carry nothing in the 
way of profits, heavy administrative expenses 
or dividends to shareholders. 


Please write to The Secretary, 

The Solicitors’ Clerks’ Pension Fund 
2 Stone Buildings, Lincoln’s Inn, London, W.C.2 
Telephone : CHA 6913 
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Copinger & Skone James on 
COPYRIGHT 


Virtually every paragraph of Copinger and Skone James 
has had to be rewritten. The 1956 Act has completely 
altered the face of the law of copyright. The novelties 
of the Act have all been fully dealt with ; and, usefully, 
there is now a separate chapter devoted to income 
tax and estate duty as applicable to copyright. The new 
Copinger and Skone James is better than ever. 


Ninth edition by F. E. SKONE JAMES 
and E. P. SKONE JAMES 


Ready shortly £5 13s. post paid 


x +*+* * 


Williams on 
BANKRUPTCY 


In this edition the editor has continued his good work of 
overhauling the text. By abridging the historical and 
eliminating the obsolete he has made room for new 
material. The bankruptcy practitioners’ standby has 
been skilfully brought up to date. 


““The authority of this text-book has long been estab- 
lished, and its clear and comprehensive treatment of the 
branch of the law to which it relates has made it a 


| trusted work of reference.””—Law Journal. 
| Seventeenth edition by MUIR HUNTER 


Ready now £6 8s. 3d. post paid 


x .+—K$ * 


Tolstoy on 


DIVORCE and Matrimonial 
Causes 


Tolstoy on Divorce is a complete statement of the law 
and practice in matrimonial causes, tncluding pro- 
ceedings in the magistrates’ court. It achieves its 
compactness, as it does clarity, by stating the law as it 
is without discussion. 

**In these days no solicitor, however specialised his 
practice may be, can afford to affect ignorance of 
matrimonial proceedings. Matrimonial causes occupy 
a greater and greater bulk of the work coming into 
many offices, and demands an exact knowledge of the 
subject. In these circumstances there is always room 
for a good book, and Mr. Tolstoy’s book meets the 
need . . . Because the book is not physically so heavy 
as other standard text books does not take away from 
its value but rather adds to it. It is by no means a mere 
handbook designed to give a superficial run over the 
territory, but is a real text book giving a comprehensive 
view of the whole field.”’-—Solicitors’ Journal. 


Fourth edition by D. TOLSTOY, 


| Barrister-at-Law 


Ready now £2 12s. 6d. post paid 


| SWEET & MAXWELL @ STEVENS & SONS 
3 Chancery Lane, London, W.C.2 
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easily done by (a) omitting the protective trusts, or (d) 
restricting them to a widow born in the testator’s lifetime, 
or (c) restricting them, for widows born afterwards, to twenty- 
one years after the husband’s death. Draftsmen with time 
on their hands are at liberty to try a combination of (4) and 
(c), but undoubtedly (a) is the simplest solution of the problem. 

The second will contains some very odd directions indeed. 
The testator leaves two annuities of £1,000 each to his 
daughters X and Y, and directs that each daughter’s annuity 
is to be held upon protective trusts for her during her life. 
He then goes on to say that his trustees shall not exercise the 
discretions conferred on them by s. 33, Trustee Act, 1925, in 
favour of any person other than his daughter. It is con- 
ceivably possible to make sense of this if what he intended 
Was a discretion exercisable between X and Y, so that if, for 
example, there were a forfeiture of X’s annuity it could be 
applied for the benefit of Y and vice versa. But this is a 
very liberal rendering of the language employed in the will. 
In fact, what he said, and I believe intended to say, was 
that X's annuity should be applied at all times for the benefit 
of X, and Y’s annuity for Y, which eliminates any discretion 
at all. By what means this provides any protection for 
either annuitant perhaps only the draftsman of this document 
can say. 

The sequence of events leading up to the third will was as 
follows :— 

(1) Will of F, settling a share of his residuary estate on 
his daughter W, with power for her to appoint a life interest 
to a surviving husband and the capital of her share amongst 
her issue; in default of and subject to any exercise of 
these powers, the capital to vest in such child or children of 
hers as should attain twenty-one, and if more than one in 
equal shares. 

(2) W marries H. 

(3) H gets into debt and borrows money from the trust 
on the following terms : 

(i) Covenant by W not to revoke a will whereby she 
has appointed a life interest to // in her settled share. 

(ii) Charge by H of certain policies on his life to secure 
repayment of the loan. 

(ili) Joint and several covenant by H and W to pay 
interest on the loan and keep up premiums on the policies. 

(iv) Charge by H of his expectant life interest in 

support of (ili). 

(4) Hand Wexecute a deed in the terms above-mentioned. 

(5) H and W have two children, A and B, both of whom 
attain twenty-one years of age and have infant children of 
their own. 

In this situation, what does W do? First, she revokes the 
will whereby she appointed a life interest to her husband in 
her settled share. Then she makes a fresh appointment to 
him on protective trusts. Then (not content to rely upon the 
trusts in default of appointment contained in her father’s will) 
she appoints the capital to such of her children, A and Bb, as 
shall survive herself and H, and in further exercise of her 
powers of appointment substitutes the issue of either child 
who shall predecease such survivor for the deceased child. 
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W’s action in revoking the earlier will in breach of covenant 
does not, of course, vitiate the later will but merely confers 
on the trustees, for what it is worth, a remedy in damages 
against her estate. The estate being of negligible value, so is 
the remedy. Doubtless when W made her new will she had 
quite forgotten her covenant. but it does seem remarkable 
that notice of the covenant was not placed with the earlier 
will. 

Then, as to the protective trusts which W has attempted 
to fasten on her husband’s life interest, plainly there is an 
excessive appointment which brings in non-objects. For even 
if one concedes that children and remoter issue scrape home 
under a supposed exercise of the separate power to appoint in 
their favour, it is obvious that on any footing W had no 
power to appoint to a second wife of H and equally plain that 
a second wife would be an object of the trustees’ discretion 
under s. 33, Trustee Act, 1925. Moreover, it is beyond 
question that the principle delegatus non potest delegare applies 
to special powers (see Farwell on Powers, 3rd ed., pp. 499-505) ; 
it is thus impossible to justify W's delegation of choice 
of beneficiaries under s. 33 as distinct from ministerial or 
administrative acts, where such delegation is normally 
permissible. 


Then—ignoring for the moment the anticipatory charge 
by the husband—the question arises whether the protective 
trusts vitiate the life interest or merely threaten to curtail it. 
In other words, it must be considered whether the appointment 
is severable, i.e., good until an event occurs which, if tlic 
trustees’ discretion were exercisable at all, would give rise to 
an exercise of it. This question was answered in Re Boulton’s 
Settlement (1928) Ch. 703, where it was held that the appoint- 
ment was severable. Thus, if the anticipatory charge has 
not already given rise to a hypothetical exercise of the trustees’ 
discretion, H is entitled to the income of his wife’s settled 
share until an event occurs which would divest him of it under 
s. 33, and thereafter the force of the appointment in his 
favour is spent, the discretionary trusts must be ignored, and 
the residuary appointees’ interests are accelerated. 


In the particular circumstances of this case, the ingenuity 
of counsel has suggested that the interest which the husband 
had at the time of his purported charge was no more than a ses 
successionis, and on various other grounds too tedious and 
specialised to be worth noting here, it may be that he neither 
charged nor attempted to charge the protected life interest 
appointed to him by the later will. But in fact what keeps 
him temporarily in possession of this rather precarious 
enjoyment of the income is the willingness of his children 
A and B to give effect to the presumed wishes of their mother. 
Should the interest of either be divested in favour of infants 
there will be no solution for it but an originating summons. 


I think it was Disraeli who said that protection is not only 
dead but damned. Certainly in family trust conveyancing it 
is but a short step from “ protective ’’ to invective. It is an 
open question whether s. 33 has not made it altogether too 
easy to use and abuse the hieratic idiom. 

“ Escrow ” 





Mr. WILLIAM JosePpH WALLIs HILL has been appointed Official 
Keceiver for the Bankruptcy District of the County Courts of 
Croydon, Guildford, Kingston-upon-Thames, Slough and 
Wandsworth. 


Mr. WILFRED WHITEHEAD has been appointed Official Receiver 
for the Bankruptcy District of the County Courts of Aylesbury, 
Banbury, Brentford, Chelmsford, Edmonton, Hertford, Newbury, 
Oxford, Reading, St. Albans and Southend. 
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“THE SOLICITORS’? JOURNAL,” 17th APRIL, 1858 


On the 17th April, 1858, THE Soricitors’ JOURNAL wrote: 
‘“ During the last few years, when law reform has been a fashion- 
able topic, nothing has been a greater puzzle to people who take 
any interest in the subject than what are called tribunals of 
commerce. Everybody who attempts to describe what jurisdiction 
it is desirable to assign to these tribunals or what objects they 
are intended to effect, appears to entertain such indistinct notions 
upon the matter . . . that few people have any idea what a tribunal 
of commerce really means. In all popular movements, however, 
a good cry is half the battle, and in this case it cannot be denied 
that the name is a taking one. Moreover, it has been made the 
text for saying a great deal about people settling their own 
disputes, freeing commerce from the shackles of legal technicalities, 
the introduction of the lay element, and therefore of common 
sense, into commercial litigation and various other matters of 
an equally catching and stimulating nature ... To Members of 


Parliament . . . anxious for the reputation of law reformers, the 
subject is perhaps as good as any other . . . French tribunals of 
commerce ... are nothing more than a special jury of merchants 


presided over by a lawyer nominated by the Crown and having 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
‘ Points in Practice ’’ Department, “ The Solicitors’ Journal,” 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4, 
but the following points should be noted : 


1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 


2. Questions should be brief, typewritten im duplicate, 
and shoul be accompanied by the sender’s name and 
address on a separate sheet. 


3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Decontrol—STATUTORY TENANT RETAINING PossESSION— 
TENANT’S RIGHT TO GIVE THREE MONTHS’ NOTICE TO QUIT 


Q. A is the tenant of a two-floored self-contained flat in 
London (which has become decontrolled under the Rent Act, 
1957), and is holding over under the terms of an expired 
agreement for three yearsas from 25th March, 1949. A felt quite 
unable to accept the terms of a new tenancy offered by the land- 
lord’s agents last year (after thecommencement of the Act) and, 
accordingly, in due course Form S was served upon him. He has 
found other accommodation which he thinks will suit his 
requirements and there is a distinct possibility that he will be 
able to go into occupation by the 24th June. On 21st March, 
A wrote the landlord’s agents for written confirmation that, 
in the event of his giving up vacant possession before 
5th October next, rent will be accepted up to the actual date 
of vacating. He informed them of the distinct possibility 
of being able to vacate on or before 24th June next. The 
landlord’s agents reply they regret they cannot come to any 
definite agreement to release A of his tenancy earlier than 
the expiry date of their notice, unless of course they are able 
to find a tenant who would take over the accommodation 
before that date, when they would be able to release A 
conditionally upon A complying with the interior repairing 
covenants of his agreement and paying the rent up to the 
date to be agreed. Having regard to the views of the Minister 
of Housing about “ harsh landlords’”’ A feels very tempted 
to bring this experience of his to the notice of his local M.P., 
but before doing so he has consulted us as to the legal position. 
As far as he can remember there are no special provisions in 


jurisdiction in all cases ‘ arising out of commercial transactions.’ 
The proceedings are described as ‘ very summary’ and we are 
informed that a case is always decided upon its ‘ broad merits.’ 
Whenever a claim exceeds £60 there is the right of appeal to the 
superior courts . .. Tribunals such as these may be vastly 
superior .. . to our county courts. But if they are, it can only 
be on account of their designation; for in their nature and 
functions we see little to distinguish them, even in respect of 
their very summary jurisdiction and their affection for nothing 
beyond the broad merits of any case... The supposed success 
of the French tribunals of commerce is generally adduced as an 
argument for introducing the system here. It ought, therefore 
to be known that besides the right of appeal . . . where the claim 
is over 1,500 francs, an appeal may be brought in every case 
of fraud or where the jurisdiction is questioned. There is also 
an almost unlimited power in these mercantile judges to remit 
questions of law to the ordinary courts, accounts to arbitrators, 
and matters of a technical nature to what we should call experts ; 
while in no case can the successful party ... obtain any costs to 
which he may have been put for professional advice or assistance.”’ 


PROBLEMS 


his agreement about notices. Our view is that a landlord 
cannot demand rent up to the 5th October if his tenant gives 
him possession earlier. 


A. A’s position is, in our opinion, as follows: on 
25th March, 1952, the expiration of his fixed term, he became 
statutory tenant of the flat (Morrison v. Jacobs [1945] 
K.B. 577). He thus became entitled to give up possession of 
the flat on giving not less than three months’ notice (Increase 
of Rent, etc., Restrictions Act, 1920, s. 15 (1)). Since 6th July, 
1957 (the ‘‘ date of decontrol”’), he has retained possession 
of the flat ‘‘ in the like circumstances, to the like extent and 
subject to the like provisions . . . as if the Rent Acts had 
not ceased to apply to”’ the flat (Rent Act, 1957, Sched. IV, 
para. 2 (1)). He can, accordingly, give a three months’ notice 
now (or use his right as a bargaining counter). (For an 
illustration of the operation of the provision in s. 15 (1) of 
the 1920 Act, see King’s College, Cambridge v. Kershaw (1948), 
92 Sor. J. 603.) 


Premiums—ExXPENDITURE ON IMPROVEMENTS 


Q. As a general principle the Rent Act, 1957, forbids the 
demanding of premiums. In this case the landlord (who is 
the freeholder) of an empty flat (rateable value £68) has 
spent £350 on improvements. (1) Can this be recovered from 
a tenant of the flat who is being granted a five-year term ? 
It seems that it is not possible, as the Landlord and Tenant 
(Rent Control) Act, 1949, uses the words “ assignor ’’ and 
“assignee.” (2) If your answer is “no” to the above, 
could the tenant be required to take up shares in a company 
(to the value of £350) provided, of course, there were adequate 
provisions for dissolving the company ? 


A. We agree that, the flat having been decontrolled by 
virtue of the Rent Act, 1957, s. 11 (1) (and not by virtue of 
anything else), no “‘ premium ” may be required till 6th July, 
1960 —s. 13 (1). (1) This being so, we also agree that the 
landlord could not avail himself of the “ expenditure on 
structural alterations’ saving in the Landlord and Tenant 
(Rent Control) Act, 1949, s. 2 (4) (b), which benefits assignors 
of the term only. But we consider that, at all events if 
the work has not been completed or can be added to, the 
payment could lawfully be required, escaping the stigma of 
“premium” (R. v. Fidham, Hammersnuth and Kensington 
Rent Tribunal; ex parte Philippe (1950) 2 K.B. 211). The 
payment could also be “ recovered from a tenant ’’ if not 
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actually “‘ required’ by the landlord as a condition of the 
grant (Woods v. Wise |1955| 2 W.L.R. 734). (2) Failing the 
above, we consider that whether a condition that the tenant 
take up shares in a company would infringe the prohibition 
would depend on whether or not he thereby discharged any 
obligation incurred by the landlord. If he did not, our 
opinion is that there would be no infringement (R. v. 
Birmingham (West) Rent Tribunal ; ex parte Edgbaston Trust 
(1951) 2 K.B. 54). 


Rent Limit—IMPROVEMENT COMPLETED AFTER 1ST APRIL, 
1956—Gross VALUE INCREASED FROM Ist APRIL, 1957 


Y.—Our client is the owner of a cottage of which the gross 
value shown in the valuation list on 7th November, 1956, 
was £15. An improvement was carried out to the cottage 
and was completed shortly after Ist April, 1956. The new 
assessment (i.e., £15 gross value) had been made prior to 
the carrying out of the improvement, which had not therefore 
been taken into account by the district valuer in arriving at 
the figure of £15. Our client increased the rent to £30 plus 
8 per cent. on the cost of the improvement. The district 
valuer has now given notice to increase the gross value on 
account of the improvement to £18 with effect from 1st April, 
1957. is the rent limit now £36, or does it remain £30 
plus 8 per cent. on the cost of the improvement, which is a 
substantially higher figure ? 

The district valuer’s notice, given in March, 1958, to 
increase the gross value to {18 presumably amounts to a 
“ proposal ’’ within the meaning of Pt. II of Sched. V_ to 
the Rent Act, 1957. But it was not made before Ist April, 
1957, nor on the ground of a change in the occupier, nor 
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(we should have thought) on the ground of a change in thie 
circumstances of occupation. Assuming, however, that this 
proposal was made on the ground of a change in the circum- 
stances of occupation, para. 8 of Pt. II of this Schedule 
still would not appear to apply, since the dwelling actually 
came into its present state before the commencement of the 
Act. If this is correct, it appears that the rent limit remains 
£30 plus 8 per cent. on the cost of the improvement, although 
the gross value has now been amended, with effect from a 
date prior to the commencement of the Act, to take into 
account the improved state of the dwelling. 


A. In our opinion, the rent limit is 2 x £15 plus 8 per cent. 
of the cost of the improvement. The notice to increase the 
value on account of the improvement (which is a proposal 
within the Act) cannot alter the 1956 gross value of the 
premises, as it was given after Ist April, 1957. That being 
so, as the improvement was completed after Ist April, 1956, 
but before the commencement of the Act, para. 2 (3) of 
Sched. VII to the Act applies and the rent limit is twice the 
gross value plus 8 per cent. of the cost of the improvement. 
The proposal was not made on the grounds of a change in 
the circumstances of occupation but on the grounds of an 
increase in the rental value of the premises due to the improve- 
ment, but we do not think that in para. 8 of Sched. V it is 
necessary for the change to which the proposal relates to 
have taken place after the commencement of the Act. The 
paragraph applies where, because of a change in the occupier 
or the circumstances of occupation, the gross value has been 
altered and that gross value, which by para. 6 is used to 
ascertain the rent limit, takes into account an improvement 
which was not taken into account in the 1956 gross value. 


REVIEWS 


Williams’ Law and Practice in Bankruptcy. Seventeenth 
Edition. By Murr Hunter, B.A., of Gray’s Inn and the 
Western Circuit, Barrister-at-Law. 1958. London: Stevens 
and Sons, Ltd. £6 6s. net. 

Being a creature wholly conceived and delivered by Act of 
Parliament, bankruptcy law naturally lends itself to exposition 
by commentary on the statute section by section, and the 
seventeenth edition of Williams, which has just been published, 
follows this method as did the previous edition. 

Even to a person familiar with the law of bankruptcy, this 
method has its limitations. But the average practitioner—for 
whom this book is written—only meets problems in bankruptcy 
as a side-issue and on comparatively rare occasions. He is not 
familiar with the Act and wants guidance from the start. An 
index, however comprehensive (and this one is a good one), 
is often not enough; one wants to read perhaps a chapter on 
some aspect of a problem to ensure there is no point one has 
overlooked, and it is in such cases that one cannot rely solely on 
an index. 

Though it would be a colossal task, your reviewer believes 
that the subject should be expounded analytically in narrative 
form divided into chapters. Other books of these dimensions 
on statutory subjects have been produced and several of the 
current well-known works are of this form. One of the advantages 
of such a treatment which might be expected is a more critical 
attitude to the decisions. When commenting on a section it is 
easy to fall into the style of a reporter telling his readers what 
the court said. In the analytical approach a case is treated 
according to whether or not. it fits in with the structure which the 
author has conceived, and if it does not then a reason is sought 
and perhaps the decision is in consequence found to be wrong. 


One can find more than one instance in this work of a failure 
fully to criticise principles or decisions that need criticism. Thus, 
on the question of reputed ownership applying to book debts, 
though (at p. 313) there is a statement that the application of 
the Act is “ artificial ,” its full stupidity is not brought home. 
Again, in that important matter concerning whether a solicitor 


may be paid his costs by a person against whom a bankruptcy 

petition has been presented (and therefore a person known to the - 
solicitor to have committed an act of bankruptcy, unless that is 
a point of dispute), the cases are not fully analysed, so that their 
incompatibility is not brought out (particularly Re Johnson 

(1914), 111 L.T. 165, and Re Whitlock and Jackson (1893), 

1 Mans. 33). Rea Debtor and Re Baughan [1947) Ch. 313 is given 

as a comment on subs. (8) of s. 33, but this does not clearly bring 

out the three classes of deferred debts for which that case is 

authority to a person who had no special reason for looking at 

the comment to subs. (8). 

Leaving the above points aside, let it be said that this edition 
obviously represents a great deal of thorough and careful work 
on the part of the editor and excellent ‘‘ mechanics ”’ on the part 
of the publishers. When a problem on bankruptcy has to be 
fully explored, a practitioner who turns to Williams will not 
be disappointed. 


3y J. Gormrry, LL.B., 
Sweet & Maxwell, 


The Solicitors’ Clerks’ Handbook. 
and R. Barker, B.A. 1957. London: 
Ltd. £1 1s. net. 

There is an undeniable need for an up-to-date handbook o! 
moderate size and cost dealing with the day-to-day work of a 
solicitor’s office, and the writer received the ‘ Solicitors’ Clerks’ 
Handbook ’’ with keen anticipation. The writing of such a 
book does, it must be admitted, present unusual and special! 
difficulties and the problem of what to explain first is not the 
least of them. The arrangement adopted in this book is not, 
in the writer’s view, always the best and there are a number of 
instances in which the information given would be far from clear 
to a clerk who had little legal experience. In other places a 
knowledge on the part of the reader is assumed which may well 
be frequently lacking. It is appreciated that if the book is to 
be kept to a reasonable size a great deal has to be omitted. 

Some examples of the omissions are as follows: p. 5: no 
explanation of ‘the vendor’s liability after conveyance ” 
p. 8; no explanation is given of the effect of exchanging contracts 
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through the post ; pp. 9 and 16: no explanation of the calcula- 
tion of apportionments ; p. 11: no reference to notice of change 
of ownership. to the Tithe Redemption Commission ; pp. 14 and 
15: where examination of deeds and abstract of title are referred 
to the words “ continuity ’’ and ‘‘ no discrepancies or flaws in 
the title ’’ without explanation are meaningless to the junior 
clerk; p. 19: no reference to a possible notice of breach of 
covenant endorsed on the receipt for rent; p. 28: a reference 
to dealings possible with registered land does not include 
mortgages, etc.; p. 31: a reference to “ joint tenants ’’ without 
further explanation is unintelligible. 

Some examples of lack of precision: p. 16: it is stated that 
a land charge search should be made ‘ about a week before 
completion’; the vital factor is that the certificate of search 
should be dated within fourteen working days of completion ; 
p. 17: there is a reference to “‘ floating charges ’’ without further 
explanation ; p. 18: it is stated that the documents should be 
stamped ‘ without delay ”’ after completion, whereas it should 
be stated that documents must be stamped within thirty days 
of execution; p. 42: the reference to the payment of costs by 
the lessee should be qualified by local custom, and the estimate 
of the landlord’s solicitor’s charges for a tenancy agreement is 
not a guide at all. 
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A certain number of actual mis-statements have also been 
noted. Among these are: p. 49: the reference to the City 
Stamp Office being open on Monday, Wednesday and Friday 
from 11 a.m. to 3 p.m. (this office is, in fact, open every weekday 
and the hours stated are incorrect) ; p. 63: there is no reference 
to the additional fees where service is made by the bailiff ; 
p. 79: the note on execution does not apply to judgment in 
default as execution can issue immediately ; p. 90: the statement 
relating to service on Sundays, etc., is not correct. 

There are quite a large number of other points to which 
attention could be drawn if space permitted, but the writer has 
probably said enough to indicate, with regret, that this is not 
a book which he would personally recommend. 


The Solicitors Act, 1957. With general introduction and 
annotations by LEsLIc J. D. BUNKER, LL.B. (Lond.), Solicitor, 
Director of Studies of the Sussex Board of Legal Studies, and 
PETER J. BUNKER, M.A., LL.B. (Cantab.), Solicitor. Reprinted 


from Butterworth’s Annotated Legislation Service. 1958. 
London : Butterworth & Co. (Publishers), Ltd. £1 5s. net. 


This is a bound and annotated print of the Solicitors Act, 1957, 
and the relevant rules and regulations (excluding the Kemunera- 
tion Orders), with a seventeen-page introduction and an index. 


EXTRACTS FROM THE FINANCIAL STATEMENT 


The following proposals of general interest to the practitioner 
are contained in the Financial Statement, 1958-59 :— 


Income tax 

It is proposed : 

To raise the exemption limits for persons aged sixty-five and 
over from £250 to £275 for single persons and from £400 to £440 
for married couples. 

To raise the income limit for age relief from £700 to £800. 

To raise the income limit for the dependent relative allowance 
so that the full allowance of £60 will be given where the relative’s 
income does not exceed £135, the allowance thereafter being 
reduced by £1 for each pound by which the relative’s income 
exceeds that figure. 

To make provision for the deduction under Schedule E of 
certain professional subscriptions and fees. 

To strengthen the law dealing with ‘“ dividend-stripping "’ by 
making provisions relating to (a) the circumstances in which 
dividends on shares acquired by financial concerns and persons 
exempted from tax are to be treated for tax purposes as paid out 
of profits accumulated before the shares were acquired, and 
(b) the allowance of relief for losses by repayment of tax where 
dividends received on shares are paid out of profits accumulated 
before the shares were acquired. These proposals will be 
retrospective to 26th October, 1955. 

To remove the disqualification of charities from tax relicf 
in respect of their property which is used by a person whose 
income is £150 or more. 


Sur-tax 


It is proposed to amend the law relating to revocable 


settlements. 


Income tax and profits tax 

It is proposed to increase the rates of initial allowance for 
capital expenditure on plant and machinery and on industrial 
buildings to 25 per cent. and 12} per cent., respectively. These 
rates will apply to expenditure becoming due and payable on or 
after 15th April, 1958. 


Mr. Gwyn Bowen Jones, solicitor, of Carmarthen, was marricd 
on 2nd April to Miss Gwen Price, of Criccieth. 

Mr. R. Pickard, clerk to Sidmouth Urban Council for the past 
twenty-one years, has resigned. 


Profits tax 

It is proposed, as from Ist April, 1958, to levy profits tax 
at a single rate of 10 per cent. in place of the present differentiated 
rates. Loan interest of nationalised industries and share interest 
of building societies and co-operative societies will be allowed 
as a deduction in computing chargeable profits. There will be 
special transitional provisions dealing with the allocation to 
chargeable periods of dividends paid after Ist April, 1958. 


Estate duty 

It is proposed ; 

To exempt property which passes on a death only because the 
deceased is presumed under the law governing the devolution 
of property to have survived another person and to have died 
immediately afterwards. 

To extend to all property the relief given when land and 
certain other property passes on death twice within five years. 

That the above changes in estate duty shall take effect on 
deaths occurring after 15th April, 1958. 

To amend the law where the life tenant of settled property 
purchases a reversionary interest therein, within five years ol 
his death. It is proposed that the amendment shall take effect 
where the purchase and the death of the life tenant occur after 
15th April, 1958. 


Stamp duty 

It is proposed : 

As from 1st August, 1958, to reduce the rates of stamp duty 
on conveyances of property (other than stocks and marketable 
securities) to nil where the consideration does not exceed £3,500, 
to 4 per cent. where it exceeds £3,500 but does not exceed £4,500, 
to 1 per cent. where it exceeds £4,500 but does not exceed £5,250, 
and to 1} per cent. where it exceeds £5,250 but does not exceed 
£6,000. 

That these rates should apply to the premium paid in respect 
of a lease where the rent payable does not exceed £50 (instead of 
£20 as at present). 

It is proposed to modify the law relating to certain instalment 
contracts which are at present liable to ad valorem duty. 


Mr. E. E. Robyns-Owen, solicitor, of Pwllheli, North Wales, 
left £4,116. , 

Mr. Josiah 
(£3,511 net). 


Taylor, solicitor, of Ormskirk, left £3,699 
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NOTES OF CASES 


The Notes of Cases in this 


issue are published by arrangement with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


SHIPPING: CHARTERPARTY: CLAUSE 
PARAMOUNT: CONTEXT 


Adamastos Shipping Co., Ltd. v. Anglo-Saxon Petroleum 
Co., Ltd. 


Viscount Simonds, Lord Morton of Henryton, Lord Reid, 
Lord Keith of Avonholm and Lord Somervell of Harrow. 


10th March, 1958 


Appeal from the Court of Appeal ({1957 
SoL. J. 405). 

A tanker was chartered by an oil company, under a charter 
expressed to remain in force for as many consecutive voyages as 
the vessel could tender for loading within a period of eighteen 
months, to carry cargoes of oil all over the world at specified 
rates of freight per ton per voyage or a return cargo of fresh 
water at a lump sum. Clause 1 of the charterparty provided 
that the vessel, being “ tight, staunch and strong and every way 
fitted for the voyage, and to be maintained in such condition 
during the voyage, perils of the sea excepted, shall with all 
convenient despatch sail and proceed to’ a nominated port and 
there load a cargo of oil. The following clause was incorporated 
in the charterparty by a typed slip: ‘‘ Paramount clause. This 
bill of lading shall have effect subject to the Carriage of Goods 
by Sea Act of the United States . . . 1936, which shall be deemed 
to be incorporated herein, and nothing herein contained shall be 
deemed a surrender by the carrier of any of its rights or immuni- 
ties or an increase of any of its responsibilities or liabilities under 
said Act. If any term of this bill of lading be repugnant to said 
Act to any extent, such terms shall be void to that extent but 
no further.” The owners, exercising due diligence, selected and 
appointed an engine-room staff, but that staff proved incompetent, 
and by reason of their incompetence (amounting to unseaworthi- 
ness) the vessel broke down on the first voyage to her loading 
port, and other similar incidents followed, with the result that 
the charterers lost the services of the vessel during 106 days. 
They claimed damages for loss of services of the vessel. The 
owners sought to rely on the paramount clause to exempt them 
from liability for unseaworthiness of the vessel. Devlin, J., 
gave judgment for the owners. The Court of Appeal allowed 
the charterers’ appeal. The owners appealed to the House of 
Lords. 


2 Y.B. 233; 101 


ViscouNT SIMONDS said that the question was whether on the 
true construction of the charterparty the owners were, by reason 
of its provisions, exempt from any liability in respect of their 
acts or omissions for which they might otherwise be liable. The 
contract was of practically world-wide scope covering a substantial 
period of time. The paramount clause provided that the Act of 
the United States ‘“ shall be deemed to be incorporated herein ”’ 
and “herein’’ could only mean ‘in this contract.’’ The 
contract must therefore be read as if the provisions of the Act 
were written out therein and thereby gained such contractual 
force as a proper construction of the document admitted. The 
single issue was whether and how far the owners could escape 
liability to the charterers by reason of findings in their favour 
that they exercised due diligence in respect of those acts or 
omissions which might otherwise have rendered them liable. The 
parties when they agreed that the paramount clause should be 
incorporated in their agreement had a common meaning and 
intention which compelled one to regard the opening words 
“this bill of lading” as an example of the maxim falsa 
demonstratio non nocet cum de corpore constat. Here the corpus 
was the charterparty to which the clause was attached. Nor 
could one be driven to a wholesale rejection of the clause. One 
could not attribute to either party the intention to incorporate a 
provision which would nullify the total incorporation. The 
parties agreed to impose on the owners in regard to the sea- 
worthiness of the ship an obligation to use due diligence in place 
of the absolute obligation which would otherwise lie on them. 
Much of the Act was inapplicable and must be disregarded. But 
in regard to the matters with which the questions to be answered 
were concerned there was acute controversy. First, the Act, 


being a United States Act, was geographically confined to its 
own jurisdictional limits. Therefore, it was argued, if the 
statutory standard was contractually imported into the charter- 
party, it should not apply to any other voyages than those to or 
from United States ports. But the contract was of world-wide 
scope and there was no reason why this restriction should be 
imported into the contract. To do so would make nonsense of 
it from the commercial point of view. It was easy to construe 
the contract as making the substituted contract coterminous 
with the enterprise. Devlin, J., held that the express warranty 
of seaworthiness in cl. 1 of the charterparty must apply to 
non-cargo-carrying voyages. His lordship had come to the 
opposite conclusion. The loss or damage in respect of which 
obligations and immunities were created by the Act was not 
confined to loss or damage to goods, but extended also to the loss 
suffered by the charterers owing to delay caused by unseaworthi- 
ness. It was in this context that the question must be considered 
to what voyages the new immunity extended. It was permissible 
to ask what possible difference it made to the charterers whether 
the delay to which their loss was due occurred when the ship 
was in ballast or was loaded with a cargo of oil or of water. The 
contractual subject-matter was the whole period during which 
the ship was under charter and it was to this whole period that 
the parties agreed that the statutory standard of immunity and 
obligation should relate. It was further argued that non-cargo- 
carrying voyages could not be brought within the scope of the 
diminished obligation because the Act was one dealing with 
carriage of goods by sea under bills of lading. But this merely 
restated the problem in other words. The question remained, 
what was the meaning and effect of a commercial agreement 
which contemplated voyages with or without cargo and intro- 
duced the Act as a qualified standard of obligation. Here also 
the owners should succeed in their appeal. As to the question 
whether “‘ loss or damage ”’ in s. 4 (1) and (2) of the Act related 
only to physical loss of, or damage to, the goods, his lordship 
adopted the reasoning and conclusion of Devlin, J. There was 
nothing in the subsections which expressly limited loss or damage. 
There was no authority to the contrary binding on the House. 


The parties intended to introduce as a term governing their- 


relationship as owners and charterers the limited measure of 
responsibility prescribed by the American Act, and if this initial 
step was taken, it was not hard to make commercial sense out 
of the agreement. The appeal should be allowed. 

Lorp Morton oF HENRYTON and LorpD ReErp would have 
dismissed the appeal. 

Lorp KerItH OF AVONHOLM and LORD SOMERVELL OF HARROW 
were in favour of allowing the appeal. Appeal allowed. 

APPEARANCES : Ashton Roskill, Q.C., Roche, Q.C., and Eckersley 
(Constant & Constant) ; Mocatta, O.C., and Olson (Waltons & Co.). 


{Reported by F. Cowper, Esq., Barrister-at-Law] [2 W.L.R. 688 


Court of Appeal 


AGRICULTURAL HOLDING: CONSENT TO 
OPERATION OF NOTICE TO QUIT 
Davies v. Price and Others 
Lord Evershed, M.R., Parker and Sellers, L.J J. 
27th February, 1958 

Motion for orders of certiorari and mandamus. 

The tenant of an agricultural holding applied for an order of 
certiorari to quash the decision of an agricultural land tribunal 
who had confirmed the consent of the Minister (given through the 
local agricultural executive committee) to the operation of a 
notice to quit. The tenant submitted that there was an error 
on the face of the record in that the order made by the tribunal 
showed that they had not answered the question before them 
in applying s. 25 (1) (a) of the Agricultural Holdings Act, 
1948, i.e., whether ‘‘ the carrying out of the purpose for which the 
landlord proposes to terminate the tenancy is desirable in the 
interests of efficient farming, whether as respects good estate 
management or good husbandry or otherwise.”’ The tribunal in 
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giving their decision stated: ‘‘ The landlords have satisfied the 
tribunal that it is in the interests of efficient farming of the land 
in question to terminate the tenancy of the appellant.”” Secondly, 
it was submitted that they had acted in excess of jurisdiction in 
confirming or giving consent on a ground which was not one of 
those stated in the section, namely, that the landlord wished to 
sell with vacant possession. The tenant alleged that a statement 
of the case and grounds prepared by the secretary of the local 
agricultural committee which the committee were required to 
prepare for the tribunal on a reference being made and which 
set out the arguments put and the facts proved before the tribunal 
formed part of the record. 

PARKER, L.J., delivering the first judgment, said that two 
ways were open to a landlord who wished to regain possession 
of an agricultural holding: first, by showing that the tenant was 
a bad farmer and getting a certificate of bad husbandry, and, 
secondly, by serving a notice to quit and getting the Minister’s 
consent to the operation of the notice. The latter method 
required a comparison of the relative merits from the point of view 
of efficient farming of the régime under the existing tenant with 
that if the tenancy were to be terminated. It would not be 
sufficient to establish that the tenant was a bad farmer; the 
landlord had to give evidence of the proposed user. Reference 
was made to R. v. Agricultural Land Tribunal for Eastern Province 
of England ; ex parte Grant [1956] 1 W.L.R. 1240. In the present 
case the tenant had not proved that the tribunal had erred in 
not considering the right question. They said that they were 
satisfied that it was in the interests of efficient farming to 
terminate the tenancy and that involved that they were comparing 
the position before the operation of the notice to quit with what 
it would be after the notice operated. It was doubtful whether 
the statement of case prepared by the local agricultural executive 
committee for the consideration of the tribunal formed part of 
the record. His lordship referred to R. v. Northumberland 
Compensation Appeal Tribunal ; ex parte Shaw [1952] 1 K.B. 338, 
in which Denning, L.J., at p. 351, considered what documents 
could be said to form part of the record. But in any case it was 
not of assistance because the hearing before the tribunal was not 
strictly an appeal but a hearing de novo, and it was open to 
the parties to adduce new facts and new arguments. Consequently 
the statement of case was no indication of what had been advanced 
and argued before the tribunal. It had been submitted that 
certain affidavits showed that the tribunal had either acted on 
no evidence or had misconstrued s. 25 (1) (a) in advancing a 
further ground for giving consent beyond those contained in 
that provision ; that did not, however, mean that they had acted 
in excess of jurisdiction. The principle stated in R. v. Nat Bell 
Liquors, Ltd. [1922] 2 A.C. 128 applied. The matter was properly 
referred to them ; they clearly had jurisdiction to decide whether 
to give or withhold consent, and if they misconstrued the statute 
or acted on no evidence, they merely erred in law, and unless 
that error was manifest on the face of the award, the decision 
could not be challenged on the proceedings for an order of 
certiorari. The only remedy available was to appeal against the 
decision under s. 6 of the Agriculture (Miscellaneous Provisions) 
Act, 1954. 

SELLERS, L.J., and Lorp EVERSHED, M.R., agreed. 

Motion refused. Notice to quit to operate. 

APPEARANCES: E. P. Wallis- Jones (Rider, Heaton, Meredith & 
Mills, for Clement Jones & Co., Holywell, Flintshire) ; Ronald 
Waterhouse (Lightbounds, Jones & Co., for H. A. Cope & Roberts, 
Holywell, Flintshire). 


(Reported by Miss E. DaNGERFrELp, Barrister-at-Law] [1 W.L.R. 434 


SOLICITOR: NON-CONTENTIOUS 
WHEN CLIENT ENTITLED TO 
ITEMISED BILL 
Rutter v. Sheridan- Young 
Lord Evershed, M.R., Parker and Sellers, L.JJ. 
4th March, 1958 


COSTS : 
BUSINESS : 


Appeal from Havers, J. 

A solicitor who acted for a client on the grant of a lease and in 
connection with a proposed mortgage agreed with the client for a 
lump sum charge of 150 guineas for so acting. In writing to the 
client, when negotiating this agreement, the solicitor stated that 
his charges would, under Sched. IT to the Solicitors’ Remuneration 
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Order, 1883 to 1953, be based on work actually done, and not a 
scale charge under Sched. I. It was conceded that the solicitor, 
not having complied with para. 6 of the order of 1883 as amended 
by the order of 1953, was not in fact entitled to make a higher 
charge under that Schedule on the basis of work actually done. 
In this action the solicitor claimed by specially endorsed writ 
to recover the sum of £150 to balance due under the agreement. 
The client sought to defend the action on the ground that he 
was entitled, notwithstanding the agreement, under s. 57 (1) 
of the Solicitors Act, 1957, to an itemised bill in respect of the 
transaction. Havers, J., held that he was so entitled. The solicitor 
appealed. 

Lorp EversHED, M.R., said that in his view on the true 
construction of s. 57 (1) of the Solicitors Act, 1957, a client who 
had made an agreement with his solicitor for the payment of a 
lump sum for non-contentious business, had not an unqualified 
right to ask for an itemised bill, but that his right to require a 
bill was limited to cases where he could show, on the facts of the 
particular case to the satisfaction of the court, that there was 
something which as a matter of general principle or private 
right, or both, ought to be looked into. He (his lordship) turned 
accordingly to the question whether it was here established, the 
onus being clearly on the client, that there was good ground for 
saying that an itemised bill ought to be delivered and referred 
to the taxing master so that the court could see whether the 
agreement was in the circumstances unreasonable or unfair. 
His lordship examined the evidence and concluded that, having 
regard to the error in stating to the client that the solicitor was 
entitled to charge on the higher scale of Sched. II to the Solicitors’ 
Remuneration Orders, 1883 to 1953, when he was not so entitled, 
and having regard to the fact that a solicitor’s charges should 
not only be right but manifestly be shown to be right, an order 
for delivery of a bill should be made. Accordingly, the appeal 
would be dismissed. 


PARKER and SELLERS, L.JJ., agreed. Appeal dismissed. 


APPEARANCES: Maurice Lyell, O.C., and Lewis Hawser 
(S. Rutter & Co.) ; M. E. Holdsworth (Mrs. Helen Evans). 
{Reported by J. A. Grtrritus, Esq., Barrister-at-Law] [1 W.L.R. 444 


Chancery Division 


HUSBAND AND WIFE : PROPERTY IN TITLE DEEDS 
In re Knight’s Question 


Harman, J. 4th March, 1958 


Adjourned summons. 


A partnership, of which the husband was a member, purchased 
certain property, and part of the purchase price*was provided by 
a bank by way of loan, the title deeds being deposited with the 
bank by way of security. In due course the equity of redemption 
was conveyed to a limited company which paid off the loan. 
The bank then handed over the title deeds to the husband as 
trustee for the company and he placed them in a strong room 
at the matrimonial home. As a result of differences between 
the husband and the wife, the husband left home, and the wife 
stayed in possession. When the company’s auditors asked for 
inspection of the title deeds it was discovered that the deeds 
were in the custody of the wife’s solicitors as her agents. The 
husband issued a summons under s. 17 of the Married Women’s 
Property Act, 1882, to determine of whether the husband or the 
wife was entitled to the deeds. 

HARMAN, J., said that the wife first contended that title deeds 
were not themselves “‘ property ”’ within s. 17; they were merely 
the indicia of the title to property. That contention was rejected. 
It was clear that title deeds, regarded as pieces of paper, were 
property. The second defence which the wife put forward was 
that this was a case, not between husband and wife, but between 
a trustee and a stranger to the trust, and that the husband was 
not suing gua husband but qua the legal owner of the property, 
being a trustee and, admittedly, having no beneficial interest in 
it; that the ownership of the estate was not in dispute between 
him and her; that he had no beneficial interest in it, and she 
did not assert for this purpose that she had either. She said he 
was a mere trustee and that he could not make use of this useful 
summary procedure to extract the deeds from her and thus get 
round the inability of a husband to sue his wife in tort. The 
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to be found in the section itself, because the 
action might be about the title to, or the possession of, property, 
and therefore it did not matter for the purposes of the section 
whether what the husband or the wife wished to establish against 
the other was title to possession of if There 
was certainly a dispute here between the husband and the 
wife as to the possession of these deeds, and that seemed to be a 
matter which, if the deeds were themselves property, fell fair and 
square within the words of the section, notwithstanding that the 
husband had no beneficial interest. [t was therefore competent 
to adjudicate on this matter under the section, and on that 
footing an order would be made that the wife do forthwith hand 
over to the husband the documents of title relating to the 
property. Order accordingly. 

APPEARANCES : Stewart Newcombe (Withers & 
Tonge (Kenneth Brown, Baker, Baker). 


answer to that was 


something o1 


Co.) 2 W. :f 


{Reported by J. D. Pennincron, Esq., Barrister-at-Law [2 W.L.R. 685 


Probate, Divorce and Admiralty Division 


PRACTICE: JOINDER OF THIRD PARTIES AS 
CO-DEFENDANTS 


Miguel Sanchez & Compania S.L. v. Result (Owners) ; 
Nello Simoni, Ltd., Third Party. The Result 


Willmer, J. 7th March, 1958 
Chamber summons adjourned into open court. 


The third parties agreed to buy from the plaintiffs 6,000, 7,000 
cases of oranges f.o.b. Almeria and chartered the result and 
another vessel for the carriage thereof to the United Kingdom. 
The third parties nominated the /esult for the carriage of 3,500 
cases, but the plaintiffs, under a bill of lading, shipped only 
1,000 cases. On the arrival of the esult in the United Kingdom 
the defendants, the owners of the ship, without the production of 
the bill of lading or the authority of the plaintiffs, delivered the 
1,000 cases of oranges to the third parties, who claimed that the 
property therein had passed to them, in return for and in con 
sideration of an indemnity, whereby the third parties agreed to 
indemnify the defendants against all consequences of delivery. 
The plaintiffs commenced an action in vem against the defendants, 
claiming damages for breach of the contract of carriage under the 
bill of lading, in that the defendants delivered the 1,000 cases of 
oranges, the property in which had remained in the plaintiffs, 
without the production of the bill of lading or the authority of 
the plaintiffs, and, alternatively, damages for conversion. The 
defendants served a third party notice on the third parties 
claiming an indemnity in the event of their being held liable to 
the plaintiffs. The third parties applied under R.S.C., Ord. 16, 
r. 11, for an order that they be joined as co-defendants in the 
action so that they would be in a position to counter-claim against 
the plaintiffs claiming damages for breach of the contract of 
sale. The Admiralty registrar ordered that the third parties be 
added as co-defendants, and, at the same time, issued third 
party directions that the third parties should be at liberty to 
appear at the trial of the action, and take such part as the judge 
should direct, and be bound by the result of the trial. The 
plaintiffs appealed against the order of the registrar joining the 
third parties as co-defendants. 


WILLMER, J., said that having regard to the terms of Ord. 16, 
r. 11, the questions to be determined were: First, was the cause 
or matter liable to be defeated by the non-joinder of the third 
parties as defendants ? Secondly, were the third parties persons 
who ought to have been joined as defendants in the first instance ? 
Thirdly, and alternatively, were the third parties persons whose 
presence before the court as defendants would be necessary in 
order to enable the court effectually and completely to adjudicate 
upon and settle all the questions involved in the cause or matter ? 
The words ‘‘ cause or matter’ in the rule meant the action as 
it stood between the existing parties and the order asked for by 
the plaintiffs affected the third parties in the enjoyment of their 
legal rights, in that the plaintiffs were claiming the property in 
the 1,000 cases, but with regard to the counter-claim in respect of 
the 6,000 cases the legal rights were unaffected by the plaintiffs’ 
claim in the cause or matter. Since under the third party 
directions the third party were at liberty to appear at the trial 
and to take such part as the judge should direct, and would be 
bound by the result of the trial, the cause or matter was not liable 
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to be defeated by the non-joinder of the third parties as defen 
dants, nor was it necessary to join the third parties as defendants 
in order to enable the court effectually and completely to 
adjudicate upon and settle all the questions involved in the cause 
or matter. Accordingly, the third parties’ application was not 
within the rule, and there was no jurisdiction to make the order 
\ppeal allowed, 


asked for. 


APPEARANCES: HT. V. Brandon (William A. Crump & Son) ; 


A. Ie. Bolton (Sebag Shaw with him) (Roche, Son & Neale). 
(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [2 W.L.R. 725 
WILL: SOLDIER: INFANT: “ IN ACTUAL MILITARY 


SERVICE ” 
In the Estate of Colman, deceased 


Karminski, J. 17th March, 1958 


Probate motion. 


The testator died at the age of twenty-two, domiciled and 
resident in England and a bachelor, in July, 1956. He purported 
to execute a will in May, 1954, in accordance with the provisions 
of s. 9 of the Wills Act, 1837. He was at that time nineteen 
years of age, but he was serving as an officer in the 1st Battalion 
of the King’s Royal Rifle Corps, then stationed in Germany. 
At the time of the purported execution of the will the testator 
was on leave in England. The will was prepared on the advice 
of a solicitor and there was no suggestion that the testator was 
under any sort of disability save that he had not attained the 
age of twenty-one years. The executors applied for a grant of 
probate of the will. It was submitted on behalf of the executors 
that the testator was “ in actual military service’ in May, 1954, 
and that the will was, therefore, valid by virtue of the provisions 
of the Wills Act, 1837, and the Wills (Soldiers and Sailors) Act, 
1918. According to information supplied by the War Office, 
Her Majesty’s forces were, in May, 1954, in military occupation of 
certain areas of Germany by virtue of the unconditional surrender 
of 1945, and the position, status and function of those forces 
were that of an army in occupation of a foreign country by force 
ofarms. At that date the testator was a member of Her Majesty’s 
forces in Germany and was on active service within the meaning 
of s. 189 (1) of the Army Act, 1881. 


KARMINSKI, J., said that the tests sufficient to allow a privileged 
will had been much canvassed as a result of two world wars; 
and there was, at any rate at one time, some doubt as to the 
meaning of the words ‘‘in actual military service ”’ but the diffi- 
culties had begn resolved by the decision of the Court of Appeal 
in In ve Wingham |1949] P. 187. Applying the test laid down by 
Bucknill, L. J.,in Inve Wingham at p. 192, to the question ‘‘ Was 
the testator ‘ on military service’ ?’’ the answer must be “ Yes.” 
To the second question “‘ Was such service ‘ active’ ? ” the court 
had to consider whether the service on which he was then engaged, 
namely, as a member of the occupying forces in Germany, was 
or was not “ directly concerned with operations in a war which 
is or has been in progress or is imminent.’ ‘To the question 
whether the war was “ in progress or is imminent ’’ the answer 
must be ‘' No’’:; but the service on which the testator was 
engaged was ‘‘ directly concerned with operations in a war” 
which had been “ in progress.” It was true that the end ol 
hostilities with Germany had come in May, 1945, and that the 
will was said to have been executed almost precisely nine years 
later ; but the fact remained that in 1954 Her Majesty’s forces 
were there in direct consequence of the surrender of Germany in 
May, 1945; and were still there nine years after such surrender 
as an occupying force. Denning, L.J., in In ve Wingham, at 
p. 196, after discussing the origin of privileged wills and pointing 
out that non-combatant as well as fighting members of the forces 
were included in the privilege, concluded his judgment: “ It 
includes them not only in time of war but also when war 1s 
imminent. After hostilities are ended, it may still include them, as, 
for instance, when they garrison the countries which we occupy, 
or when they are engaged in military operations overseas. In 
all these cases they are plainly ‘in actual military service.’ ’ 
In this case the testator was part of a force garrisoning a country 
occupied by our forces. It was rightly emphasised that when 
the testator purported to execute the will he was, in fact, in 
England and was not inops concilii because he had the advantage 
of a solicitor to guide him with his testamentary dispositions ; 
but he was only on a fortnight’s leave, and he knew that he was 
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returning to his duties as a member of an occupying farce. He 
did, in fact, so return and remained there for a few more months 
until he was demobilised. This was the first time on which the 
particular point had arisen, whether or not a member of the 
British forces in Germany was entitled to make a privileged will. 
He (his lordship) desired to make it perfectly plain that he was 
dealing with the facts as they were in May, 1954. Nothing which 
he had said concerned any changes subsequent to that time. 
The will was privileged and probate should be granted to the 
executors of the will of May, 1954. Order accordingly. 


APPEARANCES: A. H. Ormerod (Field, Roscoe & Co.); C. R. 
Beddington (Field, Roscoe & Co.). 


Reported by Miss Evaine Jones, Barrister at-Law] 


{1 W.L.R. 457 


WILL: INFORMAL WILL: VALIDITY 
In the Estate of Denning, deceased 
Sachs, J. 19th March, 1958 
Probate action. 


On an application for a grant of letters of administration with 
the will annexed the purported will consisted of a small single 
sheet of writing paper covered by the date, the dispositive words 
and the signature of the testatrix. On the reverse side of the 
sheet upside down were written, each in different handwriting 
from the other and from that on the face of the paper, the names 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Agriculture (Poisonous Substances) Amendment Regulations, 


1958. (S.J. 1958 No. 566.) 5d. 

Bolton and District Joint Sewerage Order, 1958. (S.1. 1958 
No. 552.) 4d. 

Bristol Waterworks (Axbridge) Order, 1958. (S.1. 1958 


No. 553.) 8d. 

Certificates of Arrest and Surrender of Deserters and 
Absentees (Navy) Kegulations, 1958. (S.1. 1958 No. 561.) 5d. 

Coventry Water Order, 1958. (S.1. 1958 No. 554.) 8d. 

Dolgelley- Bala-Ruthin-Queensferry-South of Birkenhead 
Trunk Road (VPort-y-Lafar, near Bala, Diversion) Order, 
1958. (S.I. 1958 No. 568.) 5d. 

Edinburgh Corporation (Inglis Green Bleachfield) Water Order, 
1958. (S.I. 1958 No. 563 (S. 26).) 4d. 

Exchange Control (\uthorised Dealers) (Amendment) Order, 
1958. (S.1. 1958 No. 533.) 5d. 

Exchange Control (Authorised Depositaries) 
Order, 1958. (S.I. 1958 No. 534.) 5d. 
Fire Services (Pensionable Employment) (Scotland) Regulations, 

1958. (S.I. 1958 No. 540 (S. 25).) 5d. 
Flint Water Order, 1958. (S.I. 1958 No. 560.) 5d. 


(\mendment) 


Gainsborough Urban Water Order, 1958. (S.1. 1958 No. 521.) 
5d. 

Grass and Clover Seeds General Licence, 1958. (S.I. 1958 
No. 575.) 5d. 

Import Duties (lxemptions) (No. 4) Order, 1958. (S.1. 1958 
No. 537.) 4d. 

Import Duties (Exemptions) (No. 5) Order, 1958. (S.I. 1958 


No. 574.) 5d. 
Imported Livestock Order, 1958. (S.I. 1958 No. 558.) 8d. 
Ironstone Restoration Fund (Contributions) (Rate of Interest) 
Order, 1958. (S.1. 1958 No. 544.) 5d. 
Kenya (Constitution) Order in Council, 1958. 
Is. Xd. 

London-Edinburgh- Thurso Trunk Road (Cromwell By-Pass) 
Order, 1958. (S.I. 1958 No. 546.) 5d. 

London Traffic (Leatherhead) 
No. 548.) 5d. 

London Traffic (Prohibition of Waiting) (St. Albans) (Amendment) 
Regulations, 1958. (S.1. 1958 No. 547.) 4d. 

(ST, 1958 No. 555.) 5d: 


(S.1. 1958 No. 600.) 


Regulations, 1958. (S.I. 1958 


Manchester \WVater Order, 1958. 
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of two persons whom it had proved impossible to trace. During 
her lifetime the testatrix had told the plaintiff that she had made 
a will in favour of himself and his sister, and this was, in fact, the 
effect of the purported will. No other testamentary document 
had been found. 


SACHS, J., referred to the principles to be considered by the 
court when deciding upon the validity of informal wills laid down 
by Sir Francis Jeune, P., in In the Goods of Frances Peverett 
1902) P. 205, 206-207, remarking that in pronouncing for the 
validity of the will in that case Sir Francis Jeune, P., had felt 
that he was going to the furthest limit. Were he (his lordship 
to make a grant of letters of administration with the will annexed 
in the present case it seemed that he would be going a step further 
than that which was regarded in 1902 as the furthest limit, in 
that in the present case there was no indication of why the names 
were on the back of the document upside down. Having taken 
into account all the factors, he thought it proper to take that 
step further because it seemed to him that there was no other 
practical reason why those names should be on the back of the 
document unless it was for the purpose of attesting the will 
The document was, therefore, a duly executed will and letters 
of administration with the will annexed would be. granted. 
Order accordingly. 

\PPEARANCES : James Comyn (Gregory, Rowcliffe & Co., for 
Sitwell, Harvey & Money, Truro). 


Reported by Miss ELaine Jonss, Barrister-at-Law [1 W.L.R. 462 


AND WHITEHALL 


Mid Kent Water Order, 1958. 
Morley (Water Charges) Order, 1958. 


(S.1. 1958 No. 582 5d 

(S.1. 1958 No. 517 5d 

National Assistance (Charges for Accommodation) (Amendment 
(No. 2) Regulations, 1958. (S.1. 1958 No. 564.) 5d. 


National Assistance (Charges for Accommodation) (Scotland 
Amendment (No. 2) Regulations, 1958. (S.I. 1958 No. 604 
iS, 28).) 4c] 

Naval Disciplinary Courts (lrocedure) Orders, 195s. (S.I 
1958 No. 562.) 5d. 


Open-Cast Coal (Highway) Orders (Revocation) Order, 1958 


(S.I. 1958 No. 559.) 5d. 


Ottawa Agreements Order, 1958. (S.1. 1958 No. 538 5d 

Oxford Water Order, 1958. (S.1. 1958 No. 531. 5d] 

Parking Places (Westminster) (No. 1) Order, 1958. (S.1. 1958 
No. 549.) 1s. 1d. 

Penrith Water Order, 1958 (S.I. 1958 No. 532 5d 

River Wye (Prevention of Pollution) (Tidal Waters) Order 
1958. (S.I. 1958 No. 588 5d 

Royal Tunbridge Wells Water Order, 1958. (S.f. 195s 
No. 522.) 6d. 

St. Helens Water Order, 1958. (5.1. 1958 No. 556.) 6d 


Sidmouth Urban District Council Water Order, 1958. (5.1 
1958 No. 583.) 5d. 


Staffordshire Potteries Water Board (Charges 
(S.I. 1958 No. 523.) 5d. 


Stopping up of Highways (City and County of Kingston upon 
| 


Order, 1958 


Hull) (No. 1) Order, 1958. (S.I. 1958 No. 512.) 5: 

Stopping up.of Highways (County of Lancaster) (No. 9) Order 
1958. (S.I. 1958 No. 569.) 5d. 

Stopping up of Highways (London) (No. 11) Order, 1958. (S.1 
1958 No. 526.) 5d 

Stopping up of Highways (London) (No. 12) Order, 19535. (S.1 
1958 No. 510.) 5d 

Stopping up of Highways (County of Middlesex) (No. 5) Order, 


1958. (S.I. 1958 No. 527.) 5d 


Highways (County fJorough of Southamptor 
Y ~ ‘ 
1958 No. 511 5 


(No. 2) Order, 195s 


Stopping up of 
(No. 2) Order, 1958. (5.1 

Stopping up of Highways (County of Surrey 
(S.5.. 1958 No,.528.) ° Sd. 

Stopping up of Highways (County of Sussex, East) (No. 2) Order 
1958. (S.I. 1958 No. 570.) 5d. 
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Stopping up of Highways (County of Warwick) (No. 2) Order, 
1958. (S.1. 1958 No. 571.) 5d. 

Superannuation (Fire Brigade and other Local Government 
Service) Interchange (Scotland) Amendment Rules, 1958. 
(S.I. 1958 No. 539 (S. 24).) 6d. 

Trustee Savings Banks (Special Investments) Regulations, 
1958. (S.I. 1958 No. 589.) 5d. 

Wages Regulation (Pin, Hook and Eye, and Snap Fastener) 
Order, 1958. (S.I. 1958 No. 581.) 6d. 
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Wages Regulation (Wholesale Mantle and Costume) Order, 1953. 
(S.I. 1958 No. 565.) 8d. 
Watford (Water Charges) Order, 1958. 
Wey Valley Water Order, 1958. (S.I. 1958 No. 524.) 
Wigan Water Order, 1958. (S.I. 1958 No. 557.) 6d. 
[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4. 
Prices stated are inclusive of postage.] 


(S.I1. 1958 No. 518.) 4d. 
8d. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of *‘ The Solicitors’ Journal”] 


Stamp Duty on Transfer of Interests in Remainder 


Sir,_-May I draw your attention to a serious weakness in the 
hypothetical case used for illustration by “ABC” in the 
article on p. 261 ? 

It is essential that the investments to be transferred to the 
reversioner by the life tenant as consideration for the purchase 
of the reversionary interest should form part of the life tenant’s 
free estate (which was I thought the case in Oughtred). 

In the article, it was assumed that the life tenant would 
transfer part of the trust investments. If that were done, the 
Estate Duty Office could regard the transaction as a partition of 
the fund and there would then be a continuing claim for estate 
duty on that part of the fund taken by the reversioner. 

G. V. BAYLeEy. 

London, E.C.3. 


The Solicitor’s Staff 
Sir,—Your correspondent in his letter [ante, p. 233] relating 
to the salaries of the staff of solicitors in private practice shows 


NOTES AND 


Honours and Appointments 

Mr. JoHN FREDERICK Beaty, Registrar of Carlisle, Haltwhistle 
and Wigton County Courts, has been appointed, in addition, 
the Kegistrar of Appleby, Kendal, Penrith and Windermere 
County Courts and District Registrar in the District Registry 
of the High Court of Justice in Kendal, in succession to the late 
Mr. C. Fairer. 

Mr. L. Brett, Solicitor-General, Federation of Nigeria, has 
been appointed a Justice of the Federal Supreme Court of Nigeria. 

Mr. A. R. F. Dickson, Chief Registrar, High Court, Lagos, 
has been appointed a Judge of the High Court, Lagos. 

Mr. ERNEST GILMOUR HARPER and Mr. PERCIVAL CHARLES 
Hewett have been appointed assistant Official Receivers for 
the Companies (Winding-Up) Department of the Board of Trade. 

Mr. JoHN Mason, assistant solicitor to Southend-on-Sea 
Borough Council, has been appointed town clerk of Aberystwyth, 
Wales. 

Squadron Leader JOHN BrookrE WILLIs has been appointed 
deputy chairman of the Court of Quarter Sessions for the West 
Riding of the County of York. 


Miscellaneous 
THE SOLICITORS ACT, 1957 
On 19th March, 1958, the practising certificate of Davip 
ARTHUR VAUGHAN THomas, of 26 Churchill Way, Cardiff, and 
of 151 Pantbach Road, Whitchurch, in the County of Glamorgan, 
was suspended by virtue of the fact that he was adjudicated 
bankrupt on 19th March, 1958. 


Wills and Bequests 
Mr. G. G. Kershaw, solicitor, of Knutsford, Cheshire, left 


£29,224 net. 


a commendable degree of confidence in the standards set by 
local authorities when he suggests that such solicitors should 
go to the Town Hall to decide what to pay their staff. 

I must, however, even at the expense of diminishing such 
confidence, draw attention to the fact that the salaries accorded 
both to assistant solicitors and to unadmitted legal assistants 
employed by the various local authorities differ widely for a 
variety of known and unknown reasons. 

For example, solicitors under the National Salary Scales for 
local authorities’ staffs are entitled to a minimum salary of 
£800 per annum, yet the salary range varies from this meagre 
sum in some cases to treble this amount according to the parti- 
cular authority and the appointment. So also, the usual 
minimum salary for an unadmitted legal assistant or conveyancing 
assistant appears to vary from an average minimum of £575 up 
to an equivalent maximum again determined in each case by a 
great many factors. 

The justice meted out by a comparison with local authority 
salaries may indeed on all sides be as variable as the length of 
the Chancellor’s foot. 

A Town CLERK. 


NEWS 


OBITUARY 


Mr. S. ALEXANDER 
Mr. Stanley Alexander, solicitor, of Ystalyfera, Glam., died on 
8th April. He was admitted in 1923. 


Mr. J. E. COX 
solicitor, of Port Talbot, died on 


Mr. John Ernest Cox, 
He was admitted in 1917. 


26th March at Llandough Hospital. 


Mr. J. EWART 
Mr. Joseph Ewart, solicitor, of Farnham, and a member of 
Farnham Urban District Council trom 1922 to 1946, died on 
3rd April, aged 79. He was admitted in 1901. 


Mr. G. H. HEELIS 
Mr. George Herbert Heelis, solicitor, of Appleby, and clerk 
to the Appleby magistrates for forty-four years, died on 9th April, 
aged 88. He was admitted in 1893. 
Mr. A. N. MAUGHAM-BROWN 
Mr. Alec Nigel Maugham-Brown, solicitor, of Cheltenham, died 
recently, aged 44. He was admitted in 1954. 
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